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A REVIEW OF CONTRACTUAL PRACTICES BETWEEN MARINA OPERATORS
- AND YACHT CHARTERING COMPANIES IN CROATIA :

Marl ja P;}aca-

Adrlanancenca Padovan’l"’<

~This artlcle prowdes a brlef review.: of the business cooperatlon agreements and berth_ e
contracts commonly used between Croatian marina operators and yacht charterlng, -

~companies. Considering the strateglc |mportance of nautical tourism in Croatia and the
fact that the marina busmess and yacht. chartermg constitute. vital parts of the nautical
tourism lndustry, legal certamty surrounding the respectlve relataonshlps |s of utmost,ﬂzf '
importance and a condition for further sustainable. development of thls branch of
economy. The aim of the article is to give a crltlcal msnght into’ the contractual practices .
that have developed over the past 20 years between marlna operators and yacht..f[ -
chartering: compantes during a time of rapld growth in nauttcal tourlsm in Croatla i

‘ Introductlon » , : o o
~In Croatia there are I40 nautlcal tourism ports, lncludmg 70 marinas (of wh|ch I3 are Iand marmas) - .
- and 70 other nautical tourism ports. (anchorages moorlng areas and uncategorlsed nautlcal tourism k
" ports). The total number of berths in those ports in 2017 was I7067 There were. I3 OOO vesse o
- permanently moored in nautical ports and 202,000 vessels in transnt The total mcome reallsed lngf
~ nautical ports in 2017 amounted to about €l IS mllllon of whlch around 70 per cent was reallsed by :
o rentlng out. berths.' . ' e ' o

There are approxumately 645 active yacht charterlng compames in Croatla. although the number of’ ‘
compames formally reglstered for performing vessel chartermg actlvmes is: much hlgher, amountlng
_to 1,906. There are around 3,305 vessels reglstered for chartermg Accordmg to the data publnshetf «
by the Mlnlstry of Tourism, Croatia is the Ieadlng charter destmatlon in the world by the number of
’ bookings and the number of charter vessels. The data. refers only to bareboat charterlng of. pleasurelf
- craft and it shows that, in 2013, Croatla held 33 per cent of all charter booklngs and 2 _per cent of
-the charter ﬂeet worldwude 2The current assessment is that these. ratios have further lncreased anclff,
that nowadays Croatla holds almost 40 per cent of the world’s pleasure craf:f charter fleet3

» Under Croatlan law, 2 marina is a. type of specral purpose port dedlcated excluswely to‘t autlc"l

tourlsm, which-is prlmarlly for the provision of berths and other accompanymg services to yachtS'
‘and other pleasure craft, their owners, users and crews. The main piece of leglslatlonr regulatmg
~-seaports.in Croatua is the Marltlme Domaln and Seaports Act (MDSPA) * The lmplementatlon of this
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'Conductlng the Activity of Chartermg of Vessels with or wvthout Crew and the Prowsson of Guest .
,Accommodatlon Services on Vessels (OCCACV) '2A chartermg company is deflned as the owner or
‘user of a vessel or a person who, under a written contract, has assumed respon5|b|l|ty for operatlng'

-7 Official Gazette Nos 68/07, 88/I0 30/I4 89/14 152/l4 Thls Act has been superseded by the Tour:sm Servnces Act of 20|7

AT Lukowc and others Nauticki turizam Hrvatske (Redak 2015) 164,

~ Methods of Payment of Berthmg Fees, Terms ofilse, the MaX|mum Port Dues. and Allocatlon of Port Authorlty Revenues, Off‘czal Gezette ’
Nos 94/07..79/08, | L4112, 47/13, However, unfortunately in practxce there are humerous examples of communal berths bemg a55|gned‘_~,f,
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act is in the competence of the Ministry of the kSea,,Transp'ort and Infrastructure. In addition, the
classification and categorisation of nautical tourism ports is regulated by the Ordinance on
Classification and Categorisation of Nautical Tourism Ports® (OCCNTP), which is a sub-law

_promulgated by the Ministry of Tourism based on the Tourism Services Act of'2007,7 Marinas are the

most complex form of nautical tourism port® and, according to the OCCNTP, are defined parts of
water space and of the shore specially constructed and arranged for the provision of moormgs,”
the accommodation of tourists on vessels and other serwces in nautical tourlsm (Article 10 of the
OCCNTP). Other types of nautical tourism ports include anchorages, moormg areas, boat storages .
and land marinas. Marmas offer the hlghest level of quallty service in nautlcal tourism and are

commercially the most lmportant ports of nautlcal tourism.’

lt should be noted that, accordmg to the MDSPA all Croatlan seaports, mcludmg marinas, are subject
to the legal regime of a public maritime domain applying both to their water and to thelr fand areas.
Therefore the construction and operation of a marina is posmble based excluswely on a concession

‘granted by the competent public authorlty Each marina. is run by a smgle maruna operator asa
~ concessionaire, in practice usually a commerCIal company ,

Unllke marinas and other nautical tourism ports, Croatlan seaports open to publlc trafﬁc are",; ’
regulated on a landlord model and operated by the port authorities as public law entities. The publlc o

ports frequently offer berthlng services for pleasure craft and, in fact, their berthlng capacxtles inthe =

areas de5|gnated for pleasure craft are constantly mcreasmg However, under the current legal reglme"f -
they are not allowed to prowde long -term berths for charter fleets. In the ports open to publlc .

 traffic, long- ~term or permanent berths for the locally registered pleasure craft may only be assigned

under special conditions as so-called communal berths. In the ports open to publlc traffic, pleasure:“'
craft used for chartermg may only use tranSIt berths *

Furthermore, it is also relevant to dlstmgunsh sport ports from marinas and other nautlcal tourlsmyf;’f
ports. In Croatia, sport ports are regulated as special purpose ports de5|gnated for prlvately used[f, -

~ pleasure craft owned by the members of non- profit sport clubs. These ports are given on a

concession to the sport clubs as thelr operators It follows that under Croatlan law, charter ﬂeets .

Vcannot be based in these sport ports.''

,Therefore, this artlcle focuses on.analysis of the contractual pract;ces of marma operators as the"l .
“main prowders of berths and other accompanymg services. to yacht charterlng compames o

Yacht chartermg compames in Croatla must comply Wlth the Ordmance on the Condltlons forf -

the vessel and who, by assuming such responsibility, has assumed the author|ty and respon5|blllt|es as .
laid down in the relevant maritime legislation of the Republic of Croatia. related to the safety ofo,
nawgateon and protectlon of the sea from poIlutlon (Art|cle 2(5) of the OCCACV)

7
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Oﬁ" cral' .

Gazette No 130/17. s :
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0 Ordlnance on the Criteria for Desngnatmg the Purpose of the Port Areas in the County and Local Ports Op n

to charter vessels on a long-term basls whech is not in accordance wrth the relevant leglslatron or the prmcxpal aim of the concept of .

" rcommunal berths:

L MDSPA‘art 81

2 Official Gazette No 42/20l7
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Amongst the other statutory: requrrements that yacht chartermg compames must comply wuth when
performing yacht chartering services,”> the OCCACV prescribes that they must have a guest
reception area, owned, leased or granted ona concessmn and it further prowdes specmc protocols i

= for admlttlng the guests. To comply with this reqwrement charterlng companles frequently enter:
into contracts with marina operators to be able to use the marina’s premises and mfrastructure._
Under Croatian law, marinas (including their land areas and premises built thereon) are res extra :
commercium;'* therefore, it is considered that such property cannot be subject to a lease. 'S Conse-
quently, marina operators usually grant the right of use of the marina premises and mfrastructure to.

‘the charterlng companies based on a busmess cooperatlon agreement or under a separate contract
similar to a rental of busmess premlses ‘ '

- Clearly, the mewtable requurement for the operatlon of any charter ﬂeet is to have a permanent safe

~berthina marlna for each vessel of the fleet. Chartering companies therefore choose one or more
marinas to base their business and vessels in. In the followmg sections, the salient features of the legal
relationship between the marina operators and charterlng compames will be analysed lncludmg the
respective contractual practices adopted by the marina operators and yacht chartermg companies in
Croatla in the context of the relevant nat|onal Ieglslatlve framework However, within the research
project DELICROMAR, the topic has to a certain extent been studued comparatlvely in some
other jurlsdlctlons including Slovema, Montenegro, Malta, ltaly and Spain, whereby the authors have.", ,
estabhshed that there is a considerable Ievel of resemblance of the respectlve busmess practlces |n'1f, .
r_those Jurlsdlctlons :

The relevant sources, data and |nformat|on for thlS study have been gathered through mterwews andk .
structured questionnaires with the representatrves of a number of marina operators and chartermg ,
- companies.'® Neither in the domestlc nor.in the mternatlonal legal llterature has the topic been dealt
with so far. However, considering the economic lmportance of this sub]ect in Croatla, we have ‘
endeavoured to bring it to the attention of the academlc and professnonal audlence o -

Busmess cooperatlon agreements between marlna operators and chartermg
companies . - ~ , , , , .
Business cooperation agreements are a sort of umbrella agreement concluded between marmaif, '
operators and chartering companies desagned to set out the general prnnmples of cooperatlon that
owill apply to more specific contracts regulatlng partlcular elements of thelr busmess and technical
e COoperation The more specific contracts usually include berth contracts relatmg to the mdlvrdualf
vessels of the charter fleet and contracts relating to the use of the marina premlses, mfrastructure’] ,
etc. In practice, these umbrella agreements are usually entered into in respect of the larger charter -
ﬂeets,, hilst smaller charter fleets are commonly admitted to a marina w:thout a written
_cooperation agreement and based only on annual berth contracts applylng to lnd|v1dual vessels of thev"j
fleet. In the latter case, the partles sometimes design written agreements regulatlng the terms of
- payment of the berthmg fees arising from all of the appllcable annual berth contracts. Furthermore,i .
_in the latter case the parties may conclude a separate contract for the rental of busmess premlses in
~ the marina, or a similar contract for the use of the ofﬁces, bathrooms tollets, showers garages
parklng places storage areas receptlon desks and other marlna premlses and mfrastructure .

B For example there are rules prescnbmg compulsory requirements regardmg seaworthmess and technical s _'ndards of the vessels
used for chartering,. admlnrstratlve provisions regulatlng the centrahsed d|g|tal databases for the reglstrauon of crews and nautlcal '
tourists; rules on reportlng /o] the Ministry of Sea Transport and Infrastructure etc . G : . .
1#-MDSPA art 5; for a more detauled discussion on the matter see lTuhtan Grglc ‘The legal reglme of nautlcal tourlsm ports m Croa ia) o

in'S Zunarelll, M Musi (eds) Current Issues in Maritime andTransport l Dlrltto Mar|tt|mo Bonomo Editore 20I6) 273~ 97 see aIsoZ Migi¢ -
‘Unsolved questxons in the appllcatlon of the Marlt:me ‘Domain and Seaports Act thh suggestlons for amendments (200 : 44(l59) l

 Comparative Maritime Law 69. s : ~ - : - ' o ‘ . ;

“15Accor ding to' the. MDSPA the commeraal explontat'on of. the pubhc marltxme domam is: p055|ble only based ona concesswn (artf{; o

7(l)) a concesslon approval {art 7(2))ora sub-concession (art 35).orin accordance w1th art 26 of the MDSPA whereby it is prescrlbed = l

that-a concessionaire may; with the approval of the pubhc authority grantmg the concesslon transfer a smaller volume of commerc«al

activities faIIxng outsnde the scope of the concessionaire’s core busmess to a third party : =
'$ “The research has; covered 37 marinas run. by 12 marina operators in Croat|a 2 marlnas |n SIovema, 3 marmas in Monteneg: o,
l4 marlnas in Malta, 5 mdnwdual marinas and the assoaatlon of marmas HASSOMARINAS ln Italy, 4 marinas in Spam
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The main obhgatnon of the marina operator under a busmess cooperatlon agreement is to provrde
to the chartering company a certain number of safe berths for the vessels listed in the charter fleet
during a defined period. Usually, these are annual contracts subject to automatic extension in the
absence of a timely notice of termination. A list of vessels in the charter fleet, including details such.
as the vessel's name, technical characteristics and the vessel owner’s data form part of such business
cooperation’ agreements The structure of the ownership of the charter fleet is partlcularly
important to the marina operator because chartermg compames as contractual partners of the
marina operator are not necessarily owners of the vessels in their charter fleet. In fact, in practice it
is relatively common that the vessel owner is a leasing company organother company or a natural
person that has leased the vessel to the chartering company. The fact that the chartering company.
is not the vessel owner may become a problem in the context of the enforceability of the marina

- operator’s claims against the chartering‘ company arising under the business cooperation agreement
or under the berth contract. This is especially relevant in relation to the legal measures of retention
and arrest of the vessel in respect of which the claim arose or another vessel of the same chartering -
fleet for the purpose of security of the marina operator’s claim. In particular, the issue of ownership
of the vessel is crucial in relation to the so-called sister-ship arrest, as contemplated under Article 3
of the Internatlonal Conventlon Relatmg to the Arrest of Sea—gomg Ships I952 to Wthh Croat|a isa

party.

In practice, the issue is dealt with in the framework of the business cooperatlon agreements or berth
contracts requiring that the chartering company deliver the vessel owner’s power of attorney for the
exploitation of the vessel, as well as the owner’s statement authorlsmg the marina operator to retain :
the vessel until the chartering company settles all of the marina operators claims in respect of the
vessel. Ideally, the better to protect their legal position, marina operators should require that the
vessel owner be included in the respective berth contract as a contracting party; in other words, the
vessel owner’s power of attorney should expressly include authorlsatlon for the chartering company(
to enter into a berth contract for the vessel in the respectlve marina on behalf of the owner.

Some busmess cooperatlon agreements ‘contain a deta:led regulatton of the payment methods of the L
annual berthing fees. Usually, the parties agree that the chartering company pay the annual berthing
~fees in instalments, and thlS applles to all berth contracts signed until the date of entry into the
business cooperation agreement or to those that W||I be signed until the end of the current calendar :
~year. According to the business practice of some marinas, payment in mstalments can be approved -
only in respect of charter fleets of more than 10 vessels; otherwise, the rule is that the ent|re annual: '
~ berthing fee for each vessel be paid until a certam date 8 The prlce of an annual berth usually depends ‘
‘on the length of the vessel. ‘ ‘ ,

If the chartering company. falls o -pay the berthlng fee mstalments accordmg to the busmess o
cooperation agreement, the marina operator can cancel the cooperatlon agreement. In that case the :
individual berth contracts for each vessel remain in. force prowded that the chartermg company has =
settled the individual berthing fees in accordance with the respective berth contracts. Usuaily, the fee

- payable for each vessel is due within seven days after signing the berth contract. However, if the

~ chartering company fails to settle the outstanding berthlng fees based on the |nd|V|cuaI berth

_contracts, the marina operator can cancel the respective annual berth contract and charge a daily
rate of berthing fee for each vessel applicable to transit berths, in accordance wnth the vahd marlna -
operator’s price |lSt retroactlvely from the date of signing the contract E ~ '

Standard business cooperatlon agreements usually prescrlbe the chartermg companys obhgatlon tok L
deliver a blank promlssory note as securlty for the payment of the total annual berthlng fee defined

'7-On the issue of security for the marina operators clalms arising from berth Contracts see AV Padovan ‘Arrest of a yacht ina Croatlan

court for:the purpose of securing-a marina operatot’s claine Book: ofProceedings 2nd Intranslaw (2513 October 20!7) 379—406

18 The due date is-usually*I April, or sometimes | June or |- August. e :

? For more about the difference between the annual and transit: berth contracts see WolffV Skorupan AV Padovan ‘Are there any

elements of the contract of custody in:the marina operators “contracts of berth! Book of Proceedmgs an Intranslaw (|2~—l3 October : .
2017) 323= 24 ‘ : ' o
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in the cooperation agreement and the applicable berth contracts. Some of the business cooperation

agreements regulate the marina operator’s right to prevent any of the vessels of the charter fleet

from leaving the marina until the marina operator’s claims against the chartermg company under the

cooperation agreement and the valid berth contracts have been settled. Usually, the contracts
prescribe that the exeruse of the right of retention is subjecttoa written notice issued by the marina
operator.

Some busmess ‘cooperation agreements specnﬁcally regulate the marina operators oblugauons

regarding the supply of potable water and electricity for the charter fleet, together with the use of -

showers and:sanitary: blocks by the charter companys guests, employees and crews, and of cranes
and travel lifts, car parks etc. ~ ;

Business cooperation agreements sometimes provnde for the charterlng company’s right to nominate
representatlves and a base supervisor in the marina, whereby these persons are obllged to comply
with the marina’s regulations. Some marina operators provide techmcal assistance services to the

321

chartering companies under the respectwe business cooperation agreements, lncludmg the possibility

of performing priority repair works on the charter vessels at the request of the chartering company’s

~supervisor. In the case of severe violation of the marlnas _regulations, the marina operator may

terminate the agreement |mmed|ately

The most frequent features and clauses of busmess cooperation. agreements between marmaf,, .

operators and chartering companies in Croatia have been described above. However, under the -
general provisions of the Obligations Act (OA),” the parties may freely regulate their contractual, -

- relationship according to their needs and expectations, but are thereby limited by the Constatumon

jus: cogens and social morallty“ Furthermore, the partles are obliged to act in accordance wnth the
principles of good faith, and to observe the duty of cooperation, due performance the law abuse i

prohibition and the other general prlnCIples of the law of contracts

Berth contracts between marma operators and chartermg compames

- As explained above, whilst business cooperation agreements are usually concluded as general umbrella

agreements, in practice the legal relationships between marma operators and chartering companies
in respect of the charter vessels berthed in the marinas are regulated in detail under the. mdw:dual

berth contracts. Analysis of the various berth contracts used in practice shows that their contents

and terminology varies, and we cannot yet speak of a standardised marina operators berth contract. 23[

In fact, various marina operators implement different models of berth contracts Wlth dlfferent scopes ?

of operator obl:gatlons towards the users.?* In other words, berth contracts are innominate atyplcal . _
_contracts. The scope of the marina. operators llablllt)’ under various berth contract models may range -

from:the s:mpler contract for use of a safe berth. (S|m|!ar to a rental or a lease) to a more complex

~ relationship whereby the marina operator undertakes certaln obllgatlons in respect of the vessel,

thereby expressly or |mphedly placing the marina operator in the pos:tlon of a ballee

: Generally, under a berth COntract the ‘marina operator undertakes the respons;blllty to prowde to
the chartering company a safe berth for a specnﬂc persod of time. Berths must be used exclus:vely,’ o

for the vessels listed in the charter fleet ||st The charterlng company is not allowed to allocate or

rent these berths to third parties, or to use the berths for any other act|V|ty other than the
chartermg of vessels Therefore, berth contracts _between ‘marina operators. and chartermg”' -
companies have many of the elements to be found in rental agreements. 2 The provmon of a safe .
berth, in other words — rental of a safe place to berth a vessel is the basic purpose of any berth

contract between a marina operator and a chartermg company

2 Offc;al Gazette Nos33/05,41/08, 125/l 1, 75/l5

| OA
22 ibid

art 2.
ares =15,

. Skorupan and Padovan (n |9) 31722

2% ibid.
25 AV

Padovan Odgovornost luke nautlckog turlzma iz ugovora © vezu i 05|guran|e (20I 3) 52(| 67) Comparatlve Marltlme Law 7.
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‘A comparative analysis of marina operators’ general terms and conditions of berth contracts for
charter vessels shows that most marina operators apply a contract model that does not lnclude the, ‘
marina operator’s obligation of care, custody or safeguardlng of the vessels. The marina operators
undertake to keep the port infrastructure and all facilities, devices and equipment in good order and
condition, and to provide and maintain technlcally sound and nautically safe berths appropriate for

“the particular charter vessels con5|der1ng their type, size, matenal engines and other technical
specifications.? Furthermore, the analysis shows that in practice most marina operators undertake

- to perform a certain level of control over the vessels whilst in berth, in other words they provide a.
monitoring service performed by the professional staff — the marina mariners coordinated by the -
marina port master. The monitoring is performed according to mternally defined- protocols and is
usually supported by some specific information technologles Most marina operators also implement
CCTV monltorlng and various other securlty systems.

It should. be emphaslsed that, as a rule, the monltorlng is only external and that in ordlnaryff
circumstances the marina staff would not board the vessels. In case of emergency, marina staff
members are trained to intervene to prevent or mltlgate any damage or loss occurring in the port.
‘However, the marina operator’s authorlty to intervene derlves from the fact that, under the relevant
public law,”” the marina operator is the legal entity in charge of the port and is therefore responsxblef :
for the mamtenance of good order safety and securlty in the port. :

The publlc law duty of care for the order and safety of the ent|re port must be dlstmgu|shed from' L
the marina operator’s private law dutles in respect of the individual vessels based on the valid berth
“contracts. The reality is that, in the case of the larger chartering companies usually based in the
marinas, the piers are designed for their fleets and their staff members are contmuously presentin = "
the marina, monitoring, attending and takmg care of the charter vessels operated by the chartering
company. Naturally the marina staff will then be less engaged in momtormg those vessels (or, rather,
not engaged at all), but they are still responsible for the management monitoring, maintenance and
sound and safe operation of the respective port: |nfrastructure including the mooring devices and

berth equipment. In practice, the activities of the marina staff and the charter company’s employees
usually overlap, and good cooperatlon and coordlnatlon on that Ievel is of great lmportance in the
interest of both partles :

As stated above, berth contracts between the marina operators and charterlng companles are
~ concluded for a specific period, usually for one year. Special contract clauses are des;gned to regulate o L
the terms of automatic renewal of the individual berth contracts thelr early termrnatlon and the s
'consequences of any changes in the charter fleet list etc ~ |

Regardmg the usual chartering compames obllgatlons under the. berth contracts, in addltlon to the .
~main obligation to pay berthing fees and the charges for water and eIectrncnty supply, it is espeuallyf
- important that the chartering company be responsxble for the maintenance, safeguardmg and
safekeeping of the charter vessels berthed in the marina. In other words, the chartermg company s
responsible for the continuing seaworthiness of all the vessels in its fleet throughout the contract
period. This also means that the chartermg company must ensure that all vessel instruments, devices
and equipment, |nclud|ng ropes, Imes and fenders are. in place and in good order and condltlon

- The mtegral parts of any berth contract are the regularly publlcused marlna operators regulatlons,“_ '

- including in particular the regulations on the order in the nautlcal tourism port marina house rules,
~the marina operators general terms and condltlons and the current price. llStS The charterlng
company, by signing the berth contract, confirms that it has read and agreed to the | respectlve’ .
‘documents. However, the marina operator contractually reserves the right to modlfy and amend the‘ .
internal regulatlons Vlolatlon of any of these regulatlons is treated asa breach of the berth contract.

26 Skorupan and Padevan (n l9) 3l8 : : S : o
7 The relevant administrative law provisions are mainly contamed in‘the MDSPA and the: Marltlme Code : :

8 For a more detailed” discussion on. the relevance of. the coordmamon of the charter and nautlcal tourlsm port aCtIVltles see
N Jadrlyewc | Kolanovi¢ and T Stamvuk ‘Charter and: nautxcal service quallty it function of the nautlcal tourlsm ‘port competmveness
in P-Vidan and others (eds) International Maritime Scrence Conference 20! 7 (Faculty of Marltlme Studles 20l7) 373 80
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When it comes to the parties’ liability for any potential damages, some berth contracts contain special
provisions on such liability which prevail over the marina operator’s general terms and condltlons
and other internal regulations. Most of the berth contracts analysed here contain clauses prov1d|ng
that the chartering company undertakes full responsibility for the performance of its activities, and.
will indemnify the marina operator against any loss, damage, costs, claims or proceedings caused to
the marina, its employees or its users, by the chartering company. Furthermore, it is usually provided
that the marina operator will assume no liability for any loss or damage to the property of the
chartering company or third parties. However, this contractual exclusion of the marina operator’s
liability is subject to certain restrictions imposed by jus cogens. In particular, the exclusion could be
challenged in a court based on the provisions of the OA containing certain mandatory rules on liability
for damage caused intentionally or as a result of gross negligence and on any unfair contract terms.?’
Furthermore, marina operators’ general terms and conditions of berth contracts frequently contain
provisions excluding the marina operator’s liability in specifically defined cases. For example, it is usually
envisaged that the marina operator is not liable for damages caused by bad maintenance, neglect or
generally poor state of the vessel or its equipment, loss of fenders, anchors ropes and-other equipment,
or damages resulting from usual wear and tear etc.? '

In our opinion, these solutions seem to create an imbalance between the contracting parties and
should be refined to reflect a clear contractual allocation of risk and ,certaih reciprocity of the parties’
liabilities. It is advisable to design adequate and precise indemnity clauses bearing in mind the general
division of the parties’ responsibilitiesr. In other words, the marina operator caters for the soundness
and safety of the port infrastructure, facilities, equipment and devices and for the order and safety in
the port, whilst the chartering company is responsible for the safe and sound operation and
management of the charter vessels.

The comparative analysis.of the marina operators™ berth -contracts with the chartering companies
leads ‘us- to a .conclusion that, ‘as ‘a rule, the marina operators do not:-undertake any obligation
amounting to custody over the berthed vessel. In fact, there are examples of berth contract clauses
explicitly excluding the application of the statutory provisions regulating the contract of custody (or
deposit) contained in the Obligations Act. However, this is sometimes contradicted by the contractual
provisions on the chartering company’s obligation to produce and update the vessel's inventory lists
to be declared to the marina operator, and provisions excluding the marina operator’s liability for the
loss or damage to items not included in the vessel's inventory list when the damage or loss was
caused by theft, pilferage or other malicious acts of third parties. Clauses like these imply that the
marina operator is therefore liable for such loss or damage to the vessel's equipment listed in the
inventory list, which in our opinion could be interpreted as an element of custody (bailment). It seems

"to us that marina operators seeking to operate strictly on the so-called berth rental model, excluding
custody of the vessel and its equipment on board, should not require a vessel’s inventory lists and .
exclude any liability for the loss or damage arising from third partles ‘malicious acts, theft burglary
or the like.

In practice, many marina operators apply equal terms of berth contracts to the vessels of chartering
companies as to vessels used for private purposes. Therefore, in those marinas it seems that formally
the scope of the marina operator’s liability on the one hand and the obligations of the users of the
berth on the other hand are equal for all vessels berthed in the marina. However, in practice the con-
tents of the parties’ obllgatlons differ, which follows naturally from the purpose of the use of the
charter vessels and the fact that charter vessels berthed in a marina are monitored and operated by
the chartering companies whose offices and staff are usually located in the marina and whose com-
mercial activity and certain public responsibilities related to their business are subject to special legal
regulation. Consequently, if we compare the relationships between the marina operetors and the indi-
vidual users on the one hand and between the marina operators and the charterlng companies on the -
other, the parties’ respective liabilities arising from berth contracts are in fact similar but not equal :

% See OA arts 342, 345 and 294.
3 See Padovan. (n17):12-13.
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Berth contracts usually envisage that the chartering company is continuously obliged to maintain an

adequate liability insurance policy. However, these contract clauses are usually msufﬂcnently clear. The
parties should define the scope and limit of the required chartermg company’s insurance coverage,
which should encompass the usual marine liability insurance for each charter vessel in the fleet as
well as the employer’s llablllty, general civil liability and the specific charter business liability. Further-
more, it would be in accordance with international practice to require the chartermg company to
show proof of valid standard hull and machinery and third party liability insurance ‘policies on a
regular basis for each charter vessel berthed in the marina. Flnally, if there is a busmess cooperation
agreement concluded between the parties, the respective contract clause on insurance should be
lmplernented in the agreement, rather than m the mdlwdual berth contracts.

Berth contracts normally contain special provisions on environmental protectlon as well as on marma
security measures. According to these provisions, the charterlng, company guarantees to act in
accordance with the national legislation and the marina operator’s regulations on the protectlon of
the environment, occupational safety, fire-fighting protection, etc. For the purposes of ensuring the
implementation of the respective protection meaSures, the chartering COkmpany,is‘oblig'ed, to allow

inspections authorised by the marina operator or the local or state tauthoritles; Furthermore, the

chartering company must perform all the necessary preventive measures for el,lminating the,‘riskyofi «
fire in its premises and comply with the legally binding fire- figh’ting standards. Storage and possession

of flammable and toxic materials in the marina is strictly forbidden without certified permission

issued by the authorised government agency. The marina operator guarantees to lmplement the
necessary measures to ensure the safety and securlty of its facilities and premlses - =

Finally, berth contracts regularly envisage special rules on termination and cancellatlon of the
contract. It is submitted that, in the busmess practice of Croatian marinas, the reasons for cancellatlon*'k
are usually defined too broadly, as they |nclude any breach or vnolatlon of the contract terms,
statutory provisions and internal marina operator’s regulations by the charterlng company.

Furthermore, some berth contracts include the marina operator’s. rlght to cancel the contract in the -

event that the chartermg company is not cooperative with other marina users or lf itactsina way,
which harms the marina’s reputation. On the other hand, we have not found an example of a clause

regulating the chartermg company’s right to cancel the contract. However, most berth contracts,‘ i

analysed contain a provision. allowing both parties to terminate the contract at any time, in writing,
without stating reasons and on a 12-month notice period. In the event that the marina operator
terminates the contract the chartermg company must remove its vessel and equ|pment and vacatef,
the marina’s property |mmed|ately, whereupon the marina operator is not obllged to refund any

berthing fees that have already been paid by the charterlng company, regardless of whlch of the L
'contractmg parties termlnated the contract. . G

Conclusnon

. Forayacht chartering company to be able to conduct its busmess itisa condmo sine qua non to basep -

its vessels and. business premtses in one or more marinas. In practlce when larger charter ﬂeets are

involved, this partnership is frequently reallsed on the basis of a so- -called business cooperatlonfyvf'
~agreement, which serves as a framework agreement generally regulatmg the relattonsh:p between the

marina operator and the chartering company. It usually includes terms of use of marina premlses and

Jinfrastructure by the chartering company, the total number of berths a55|gned to the chartermg -

company, the list of the vessels operated by the chartermg company that will be based in the marina
and assigned wnth a place for a safe berth, contract price, terms. of payment termination etc. In
addition, a so-called annual berth contract is concluded in respect of each mdmdual vessel regulatlngls

the parties’ rights and obllgatlons specuﬁcally related to the vessel. In the more. frequent case of -
smaller charter fleets, marina ‘operators and chartermg compames usually conclude only berthf'

contracts for individual vessels. Sometimes, these are combined wnth an agreement regulatmg terms ,
of payment of all berthmg fees arising from the individual berth contracts, and separate contracts on

the rental of business premises situated ‘within the ‘marina. The marina operators basic obllgatlon}, -

under the busmess cooperation agreement is to prowde the charterlng company W|th a suffcnent .

“number of free berths for the exact number of charter vessels for a deﬂned perlod
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- Berth contracts are the main source for regulating the legal relationship between most marina -

operators and chartering companies. The predommant business model of Croatian marina operators
when charter vessels are concerned is based on the concept of the annual contract for use of a safe
berth-with no or very few ,elements of custody or bailment. However, the standard berth contract
wordings used by different marina operators vary considerably. Frequently, the parties Use contract
clauses that are too general, unclear and ambiguous, especially when attempting to define mutual
liabilities - ‘and * indemnities, insurance requirements and cancellation terms. Furthermore, the
contractual practices of many marina operators do not dlstmgutsh between-berth contracts: with
individual users and those with chartering companies, although the service provided to these two
groups of clients differs:markedly. On the other hand, the overall level of complexity and quality of

marind operators’ service in'Croatia is-high and'it should be followed by an adequate legal framework

in the interests of the legal certainty.

In our opinion, current contractual practices do not strike a fair balance of the legal relationship of
the parties concerned and they lack clarity and precision. Standardisation of the relevant contractual
clauses and forms would be a way forward. Furthermore, although the content and scope of the
rights and obligations as defined in berth contracts between marina operators and chartering
companies differ, it seems that in fact the existing business practices and the respective rules of the
profession ‘are ‘common to. all marina operators.-Consequently, it is‘submitted that a: legislative

“regulation of the berth contract as a nominate contract would be desirable as it would encourage
further standardisation of marina operators” general terms and conditions and berth contracts and
contribute greatly towards legal certainty.

Acknowledgement

This article has resulted from a research project conducted by the Adrlatlc Institute- of the Croatian Academy of Sciences and

Arts, funded by the Croatian Science Foundation and carried out from '1-March 2016 to:28 February 2019.The project s titled
Developing -a Modeérn ‘Legal- and - Insurance ‘Regime -for Croatian Marings” = Enhancing Competitiveness, Safety, Security and Marine
Environmental Standards (DELICROMAR). More information about the ‘project is available from www.delicromarhiazu.hr.

THE JOURN/\I OF !NTERNATION/\L MARIT\MF LAW PUBLISHED BY. L/\V\/TLXT PUBLISHING LIMITED
WV\/WLA\/\/FEXTCOM

325



	Binder1
	Pijaca_Padovan; clanak u International Maritime Law, vol24, issue 4, August 2018
	KMBT_211_00384

	KMBT_211_00385



