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Postovani sudionici,

Jadranski zavod Hrvatske akademije znanosti i umjetnosti zavrSava
znanstveni projekt Razvoj suvremenog pravnog i osigurateljnog rezima
za hrvatske marine: unapredenje konkurentnosti, sigurnosti, sigurnosne
zastite i zastite morskog okolisa (DELICROMAR) koji financira Hrvatska
zaklada za znanost u razdoblju od 1. ozujka 2016. do 28. veljace 2019.
Tim povodom organizirali smo konferenciju na kojoj Ce se raspraviti
rezultati projekta i razmotriti druga pitanja pravnog rezima za marine.
Ovim je projektom istraZen i ispitan pravni okvir za osnivanje, upravljanje
i djelatnost luka nautickog turizma u Hrvatskoj. IstraZivanje je obuhvatilo i
poredbenopravnu analizu svih izvora prava u Hrvatskoj i drugim pomorskim
zemljama i uobicajenih uvjeta poslovanja marina u Europi. PredloZena
su rjeSenja za unaprjedenje pravnog okvira za marine ukljucujuci modele
ugovora i opcih uvjeta osiguranja. Sve je to u€injeno u cilju konsolidacije
relevantnih propisa i razjasnjenja dvojbenih pravnih pitanja te ujednatenja
sudske i poslovne prakse. Uz predstavljanje rezultata spomenutog projekta
iznijet Ce se prijedlozi modela standardiziranih uvjeta ugovora o vezu
i ugovora o osiguranju odgovornosti marina te prijedlozi za izmjenu
Pomorskog zakonika i Zakona o pomorskom dobru i morskim lukama. Za
to je bitna razmjena stajalista i iskustava teoreticara i prakticara koji se
bave tom materijom.

Zelimo Vam dobrodoslicu na konferenciju Novi pravni rezim za marine
koja Ce se odrzati u Cetvrtak i petak, 22. i 23. studenoga 2018. u velikoj
dvorani Akademijine palate u Zagrebu, Zrinski trg 11, s pocetkom svakog
dana u 10 sati.

Radovi s konferencije objavit ce se u 47. knjizi nakladnickog niza
Modernizacija prava, Znanstvenog vijeca za drzavnu upravu, pravosude
i vladavinu prava.

Bilo bi nam drago da sudjelovanjem na konferenciji pridonesete
temeljitoj raspravi o ovoj vaznoj drustvenoj temi i tako pomognete da se o
njoj zauzmu znanstveno utemeljena stajalista.

S postovanjem,

Organizatori



Dear Participants,

The Adriatic Institute of the Croatian Academy of Sciences and Arts is
finalising the research project Developing a Modern Legal and Insurance
Regime for Croatian Marinas - Enhancing Competitiveness, Safety, Secu-
rity and Marine Environmental Standards (DELICROMAR), financed by the
Croatian Science Foundation in the period from 1 March 2016 until 28
February 2019. We are organising this conference to discuss the project
results and look into other relevant legal issues related to marinas. This
project has dealt with the legal framework for the establishment, manage-
ment and operation of marinas in Croatia. The research has encompassed
a comparative analysis of all legal sources in Croatia and other maritime
countries and of the standard general terms of business of marina operators
in Europe. Certain solutions have been proposed for the improvement of
the relevant legal framework, including models for berthing contracts and
the standard terms of marina operator liability insurance. All this has been
done with the aim of consolidating the relevant legislation, clarifying open
legal issues and contributing to a uniform judicial and business practice.
The proposed models of standard berthing contracts and marina operator
liability insurance terms will be presented, as well as the proposals for the
revision of the Maritime Code and the Maritime Domain and Seaports Act.
An exchange of views and experiences amongst the academics and practi-
tioners dealing with the legal topics in question is therefore essential.

We wish you a warm welcome to The New Legal Regime for Marinas
conference taking place in the Palace of the Croatian Academy of Sciences
and Arts in Zagreb on 22 and 23 November 2018, beginning each day at
10 AM.

The conference papers will be published in no. 47 of the Modernisation
of Law book series of the Scientific Council for Government Administra-
tion, Judicature and the Rule of Law.

We will be glad to see you contribute to the discussion on this impor-
tant social topic and to help in taking positions on scientific grounds.

Respectfully,

The organisers



PROGRAM

1. dan (22.11.2018.)

Otvaranje konferencije (10:00 h)

Akademik Zvonko Kusi¢, predsjednik Hrvatske akademije znanosti i umjetnosti
Kap. Sinisa Orli¢, pomotnik ministra, Ministarstvo mora, prometa i infrastrukture
Gosp. Ivo Basic, glavni tajnik Ministarstva turizma

Gosp. Sean Lisjak, predsjednik Udruzenja hrvatskih marina pri Hrvatskoj
gospodarskoj komori

Izlaganja

Prezentacija rezultata projekta DELICROMAR
Doc. dr. sc. Adriana V. Padovan, voditeljica projekta, Jadranski zavod Hrvatske
akademije znanosti i umjetnosti

Perspektive odrzivog razvoja nautickog turizma na Jadranu (pozvano
predavanje)

Zrinka Marusi¢, mag.math., univ.spec.oec., dr. sc. Sinisa Horak, Institut za
turizam

Zakonodavne reforme od utjecaja na djelatnost luka nautickog turizma u Italiji
(pozvano predavanje)
Dr. Roberto Perocchio, predsjednik, ASSOMARINAS (Italija)

Utjecaj prava Europske unije na sustav koncesija za luke nautitkog turizma u
Italiji (pozvano predavanje)

Prof. dr. sc. Stefano Zunarelli, Alma Mater Studiorum, Sveutiliste u Bologni /
partner i osnivac, Studio Zunarelli (Italija)

Postupak dodjele koncesije za luku nautickog turizma u hrvatskom pravu
Doc. dr. sc. Iva Tuhtan Grgic, Pravni fakultet Sveucilista u Rijeci

Pitanja i odgovori

Pauza



Financiranje projekata razvoja luka nautickog turizma — neka razmatranja
(pozvano predavanje)

Dr. Ivan Vella, odvjetnik, partner, Odvjetnicko drustvo Vella Advocates; Clan
Uprave, Credence Corporate & Advisory Services (Malta)

Ovrha i osiguranje trazbina koncesionara marine po hrvatskom pravu -
prijedlozi de lege ferenda (pozvano predavanje)

[zv. prof. dr. sc. Gordan Stankovi¢, odvjetnik, partner, Odvjetnicko drustvo
Vukic, Jelusic, Sulina, Stankovi¢, Jurcan & Jabuka, Rijeka

Ovrha i osiguranje trazbina marine po S$panjolskom pravu (pozvano
predavanje)

Prof. dr. sc. Maria Victoria Petit Lavall, direktorica, Institut za transportno
pravo, Sveuciliste Jaume |, Castellon de la Plana (Spanjolska)

Pitanja i odgovori

Rucak (15:00 h)

2.dan (23.11.2018.)
Izlaganja (10:00 h)

Pravno uredenje pruzanja usluga u nautickom turizmu u hrvatskim lukama de
lege lata i prijedlozi de lege ferenda
Dr. sc. Bozena Bulum, Jadranski zavod Hrvatske akademije znanosti i umjetnosti

Pravni izazovi razvoja nautitkog turizma u Crnoj Gori (pozvano predavanje)
Prof. dr. Branislav Radulovic, Pravni fakultet Univerziteta “Mediteran”
(Podgorica), clan Senata, Drzavna revizorska institucija, Crna Gora

Standardni modeli ugovora o vezu za hrvatske marine kao korak naprijed
Dr. sc Vesna Skorupan Wolff, doc. dr. sc. Adriana V. Padovan, Jadranski zavod
Hrvatske akademije znanosti i umjetnosti

Ugovor o vezu u luci nautickog turizma po nizozemskom pravu (pozvano
predavanje)

Vivian Van der Kuil, odvjetnica, partner, AKD Benelux Lawyers, Rotterdam
(Nizozemska)

Pitanja i odgovori

Pauza



Osiguranje odgovornosti luka nautickog turizma u hrvatskoj sudskoj praksi
(pozvano predavanje)

Gda. Maja Bosnic Tabain, direktorica SluZbe za obradu Steta iz osiguranja
plovila, avijacije, transporta i kredita, Croatia osiguranje d.d. Zagreb

Usporedba hrvatskog i engleskog prava i prakse osiguranja odgovornosti marine
Doc. dr. sc. Marija Pijaca, Pomorski odjel, Sveuciliste u Zadru

Izvanugovorna odgovornost luke nautickog turizma u okviru hrvatskog
zakonodavstva
Prof. dr. sc. Dorotea Coric, Pravni fakultet Sveucilista u Rijeci

Pravni aspekt sigurnosti plovidbe u hrvatskim marinama
Prof. dr. sc. Ranka Petrinovic, doc. dr. sc. Nikola Mandi¢, Pomorski fakultet
Sveucilista u Splitu

Razvoj sigurnosnih standarda u marinama
Doc. dr. sc. Josip Pavlicek, Visoka policijska $kola, Ministarstvo unutarnjih
poslova Republike Hrvatske

Pitanja i odgovori

Rucak (14:00 h)



PROGRAMME
Day 1 (22/11/2018)

Opening of the Conference (10:00 AM)

Professor Zvonko Kusi¢, MD, PhD, President of the Croatian Academy of
Sciences and Arts

Capt Sinisa Orlic, Assistant Minister, Ministry of the Sea, Transport and
Infrastructure of the Republic of Croatia

Mr Ivo Basic, Secretary General, Ministry of Tourism
Mr Sean Lisjak, President of the Association of Croatian Marinas, Croatian
Chamber of Economy

Presentations

Presentation of the DELICROMAR Project Results
Assistant Professor Adriana V. Padovan, PhD, Principal Researcher, Adriatic
Institute of the Croatian Academy of Sciences and Arts (Croatia)

An Overview of the Sustainable Development of Nautical Tourism in the
Adriatic (invited lecture)
Zrinka Marusic, MSc; Sinisa Horak, PhD, Institute for Tourism (Croatia)

Legislative Reforms Affecting the Marina Industry in Italy (invited lecture)
Dr Roberto Perocchio, President, ASSOMARINAS (ltaly)

The Impact of EU Law on the System of Concessions for Nautical Ports in
Italy (invited lecture)

Professor Stefano Zunarelli, PhD, Alma Mater Studiorum, University of
Bologna; Advocate, Founding Partner, Studio Zunarelli, Bologna (Italy)

The Concession Awarding Procedure for Nautical Tourism Ports under
Croatian Law

Assistant Professor Iva Tuhtan Grgic, PhD, Faculty of Law, University of Rijeka
(Croatia)

Questions and Answers

Coffee Break



Financing Marina Projects — Some Considerations (invited lecture)
Dr Ivan Vella, Founding Partner, Vella Advocates; Managing Director,
Credence Corporate & Advisory Services (Malta)

Security and Enforcement of Marina Operators’ Claims under Croatian Law
and de Lege Ferenda Proposals (invited lecture)

Professor Gordan Stankovic, PhD, Law Firm Vukic, Jelusic, Sulina, Stankovic,
Jurcan & Jabuka, Rijeka (Croatia)

Security and Enforcement of Marina Operators’ Claims: An Overview of
Spanish Law (invited lecture)

Professor Maria Victoria Petit Lavall, PhD, Director, Institute for Transport Law,
University Jaume |, Castellon de la Plana (Spain)

Questions and Answers

Lunch (3:00 PM)

Day 2 (23/11/2018)

Presentations (10:00 AM)

De Lege Lata Legal Regulation of the Provision of Nautical Tourism Services
in Croatian Ports and de Lege Ferenda Proposals

Dr BoZzena Bulum, PhD, Adriatic Institute of the Croatian Academy of Sciences
and Arts (Croatia)

The Legal Challenges Facing the Development of Nautical Tourism in
Montenegro (invited lecture)

Professor Branislav Radulovic, PhD, Law School of Mediteran University
(Podgorica, Montenegro); Senator of the State Audit Institution of Montenegro

Standard Berthing Contract Models for Croatian Marinas as a Way Forward
Vesna Skorupan Wolff, PhD; Adriana V. Padovan, PhD, Adriatic Institute of the
Croatian Academy of Sciences and Arts (Croatia)

Marina Operator Berthing Contracts under Dutch Law (invited lecture)
Vivian Van der Kuil, Advocate, Partner, AKD Benelux Lawyers, Rotterdam
(The Netherlands)

Questions and Answers

Coffee Break



Marina Operator Liability Insurance in Croatian Judicial Practice (invited
lecture)

Mrs Maja Bosnic Tabain, Director of Marine, Aviation, Transport and Loan
Insurance Claims, Croatia Insurance Company, Zagreb (Croatia)

A Comparison of Croatian and English Law and Business Practice Relating to
Marina Operator Liability Insurance

Assistant Professor Marija Pijaca, PhD, University of Zadar, Maritime
Department (Croatia)

Marina Operators’ Non-contractual Liability within the Croatian Legal
Framework
Professor Dorotea Cori¢, PhD, Faculty of Law, University of Rijeka (Croatia)

Legal Aspects of Navigational Safety in Croatian Marinas
Professor Ranka Petrinovic, PhD; Assistant Professor Nikola Mandic, PhD,
Faculty of Maritime Studies, University of Split (Croatia)

The Development of Security Standards in Marinas
Assistant Professor Josip Pavlicek, PhD, Police College, Ministry of the Interior
(Croatia)

Questions and Answers

Closing of the Conference

Lunch (2:00 PM)



Doc. dr. sc. Adriana Vincenca Padovan, znanstveni suradnik, voditelj
projekta, avpadovan@hazu.hr
Jadranski zavod Hrvatske akademije znanosti i umjetnosti

PREZENTACIJA REZULTATA PROJEKTA DELICROMAR

Uspostavni istrazivacki projekt (projekt namijenjen uspostavi istrazivackih
karijera mladih znanstvenika) pod naslovom ,Razvoj suvremenog pravnog i
osigurateljnog rezima za hrvatske marine — unapredenje konkurentnosti, si-
gurnosti, sigurnosne zastite i zastite morskog okolisa” / ,Developing a Modern
Legal and Insurance Regime for Croatian Marinas — Enhancing Competitivene-
ss, Safety, Security and Environmental Standards (DELICROMAR)“ (br. HRZZ-
UIP-2013-11-3061) financira Hrvatska zaklada za znanost, a provodi se na Ja-
dranskom zavodu Hrvatske akademije znanosti i umjetnosti u razdoblju od 1.
ozujka 2016. do 28. veljate 2019. Suradnici istrazivaci na projektu znanstve-
nici su s Jadranskog zavoda, pravnih fakulteta u Rijeci i Zagrebu, Pomorskog
fakulteta u Splitu, Pomorskog odjela Sveucilista u Zadru te Visoke policijske
Skole u Zagrebu.

U okviru projekta ostvarene su mnoge znanstveno-strucne suradnje, uk-
ljucujuci Ministarstvo mora, prometa i infrastrukture, Ministarstvo turizma,
drustva za pomorsko pravo Hrvatske, Slovenije i Italije, Hrvatsko drustvo za
transportno pravo te istaknute specijalizirane odvjetnike iz Hrvatske, Italije,
Malte i Nizozemske, Hrvatsku gospodarsku komoru (UdruZzenje hrvatskih ma-
rina), ACI d.d., Marinu Dalmacija, Marinu Punat i druge pojedinacne konce-
sionare marina u Hrvatskoj, UdruZenje talijanskih marina — ASSOMARINAS,
Hrvatski ured za osiguranje kao i pojedinactne osiguravajuce kuce iz Hrvatske
i Slovenije te posrednike u osiguranju iz Hrvatske i Velike Britanije, Institut za
transportno pravo Sveucilista Jaume | (Castellon de la Plana), Javno preduzece
za upravljanje morskim dobrom Crne Gore i dr.

Predmet istraZivanja bili su nacionalni, europski i medunarodni propisi,
relevantni za luke nautickog turizma, autonomno pravo i poslovna praksa ma-
rina i osiguratelja, pravna literatura i sudska praksa. Usporednopravna analiza
je, uz Hrvatsku, obuhvatila Sloveniju, Crnu Goru, Italiju, Spanjolsku, Maltu,
Ujedinjeno Kraljevstvo, Nizozemsku i Sjedinjene Americke drzave. Sredi$nje
teme istrazivanja su gradanskopravna odgovornost marina i osiguranje te od-
govornosti, ugovori o vezu, ovrha i osiguranje trazbina koncesionara marine,
pravni status luka nautickog turizma u kontekstu pravnog rezima pomorskog
dobra i koncesija, sigurnost i sigurnosna zastita te zastita morskog okolisa u
lukama nautickog turizma.
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Na projektu je objavljeno 29 znanstvenih radova u uglednim domacim i
stranim publikacijama te su izdana 3 zbornika radova sa skupova (su)organi-
ziranih u okviru projekta, a u pripremi je jos 13 znanstvenih radova i zbornik
ove zavrsne konferencije projekta. Ne ubrajajuci ovu konferenciju, odrzano je
34 izlaganja i predavanja na 17 znanstvenih i stru¢nih skupova u Hrvatskoj,
Sloveniji, Italiji, Spanjolskoj, Crnoj Gori i Srbiji. U okviru projekta (su)organi-
zirane su dvije znanstveno-strucne konferencije i dva okrugla stola te ova za-
vr$na konferencija. Provedena su terenska istraZivanja u Hrvatskoj, Sloveniji,
Crnoj Gori, Italiji, Spanjolskoj, Velikoj Britaniji, SAD-u i na Malti.

Suradnici na projektu sudjelovali su u stru¢nim povjerenstvima Ministar-
stva mora, prometa i infrastrukture za izradu prijedloga izmjena i dopuna Po-
morskog zakonika i novog Zakona o pomorskom dobru i morskim lukama te
su doprinijeli vrijednim prijedlozima de lege ferenda koji su vecinom prihva-
ceni u okviru strucnih povjerenstava i krenuli su u zakonsku proceduru. Tako
se, primjerice, u okviru izmjena i dopuna Pomorskog zakonika predlaZzu nove
odredbe o ugovoru o vezu, cime Ce taj ugovor postati novi nominatni ugovor
hrvatskog prava. Nadalje, predlaZe se trazbine luka nautickog turizma s os-
nova naknade za vez i druge usluge zastititi pomorskim privilegijem na jahti
ili brodici u odnosu na koju je trazbina nastala. ProSiruje se i krug pomorskih
trazbina za koje je moguce ishoditi priviemenu mjeru zaustavljanja jahte ili
brodice, kako bi se osigurale trazbine za lutke naknade i troskove te trazbine
s osnova usluga odrzavanja brodica i jahti. U okviru odredbi o vadenju i ukla-
njanju podrtina te o uklanjajnu podstandardnih brodova predlaZzu se izmjene
koje ce koncesionarima luka nautickog turizma znatno olaksati postupanje s
napustenim plovnim objektima. Izmjenama i dopunama ugovora o gradnji
broda, propisuje se odgovarajuca primjena tih odredbi Pomorskog zakonika
na popravak broda, brodice i jahte, ukljucujuci i radove i usluge potrebne
za njihovo odrzavanje, servis i sl. Time se ujedno svim pruzateljima navede-
nih usluga osigurava zakonsko pravo retencije do potpunog namirenja svih
trazbina proizaslih iz pruzanja tih usluga. U pogledu nacrta novog Zakona o
pomorskom dobru i morskim lukama, predlaZze se uskladivanje sa Zakonom
o koncesijama i Direktivom 2014/23/EU o dodjeli ugovora o koncesiji, na-
stoje iznaci adekvatna pravila o produzenju rokova postojecih koncesija te o
vrednovanju zakonitih ulaganja u lukama nautickog turizma. Razmatraju se i
moguca rjeSenja za trend ekspanzije nautickih vezova u lukama otvorenim za
javni promet te za primjereno uredenje pruzanja usluga nautickog turizma u
lukama otvorenim za javni promet i lukama nautickog turizma.
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Assistant Professor Adriana V. Padovan, PhD, avpadovan@hazu.hr
Research Associate, Principal Project Researcher, Adriatic Institute of the
Croatian Academy of Sciences and Arts (Croatia)

PRESENTATION OF THE DELICROMAR PROJECT RESULTS

The research project entitled “Developing a Modern Legal and Insurance Re-
gime for Croatian Marinas: Enhancing Competitiveness, Safety, Security and En-
vironmental Standards (DELICROMAR)” (project no. HRZZ-UIP-2013-11-3061)
is financed by the Croatian Science Foundation and has been hosted by the
Adriatic Institute of the Croatian Academy of Sciences and Arts in the period
from 1 March 2016 until 28 February 2019. The collaborators on the project are
academics from the Adriatic Institute, the Faculties of Law in Zagreb and Rijeka,
the Maritime Faculty in Split, the Maritime Department of the University of Za-
dar, and the Police College in Zagreb.

Academic and professional cooperation with a number of partners has been
established as part of the project, including in particular: the Ministry of the Sea,
Transport and Infrastructure; the Ministry of Tourism; the national associations of
maritime law of Croatia, Slovenia and Italy; the Croatian Transport Law Associa-
tion; certain distinguished specialised lawyers and law firms from Croatia, Italy,
Malta and the Netherlands; the Croatian Chamber of Commerce (Association
of Croatian Marinas); Adriatic Croatia International; Marina Dalmacija; Marina
Punat; certain other marina operators in Croatia; the ASSOMARINAS association
of Italian marinas; the Croatian Insurance Bureau and certain individual insur-
ance companies from Croatia and Slovenia; insurance brokers from Croatia and
the UK; the Institute for Transport Law of the University Jaume | (Castellon de la
Plana); the Public Enterprise for the Coastal Zone Management of Montenegro.

The research has focused on the national, international and EU legislation
relevant to nautical tourism ports, marina operator and insurer self-regulation
and business practice, legal literature, and judicial practice. Comparative legal
analysis has included Croatia, Slovenia, Montenegro, Italy, Spain, Malta, the
UK, the Netherlands, and the USA. The central research topics were marina
operator civil liability and the insurance of such liability, berthing contracts, the
security and enforcement of marina operator claims, the legal status of nautical
tourism ports in the context of the legal regime of the public maritime domain
and concessions, and safety, security and environmental protection in nautical
tourism ports.

The project results include 29 academic papers published in reputable do-
mestic and foreign publications, 3 books of proceedings of conferences (co)or-
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ganised as part of the project, and another 13 academic articles and a book of
proceedings of this conference, which are currently in preparation. Besides this
conference, there have been 34 presentations and lectures held at 17 academic
and professional events in Croatia, Italy, Slovenia, Spain, Montenegro and Ser-
bia. Two international academic and professional conferences and two round
tables have been (co)organised as part of the project, plus this final conference.
Field research has been undertaken in Croatia, Slovenia, Montenegro, Italy,
Spain, Malta, the UK, and the USA.

Project collaborators participated on the professional drafting committees of
the Ministry of the Sea, Transport and Infrastructure in the revision of the Mari-
time Code and the Maritime Domain and Seaports Act. They contributed with
valuable de lege ferenda proposals that were eventually adopted by the drafting
committees and subjected to legislative procedure. For example, new provisions
regulating berthing contracts have been proposed as part of the amendments to
the Maritime Code, which means that this contract will become a new nomi-
nate contract in Croatian law. In addition, a proposal has been made to protect
marina operator claims with regard to berthing fees and other services with a
maritime lien on the vessel in respect of which the claim has arisen. The list
of maritime claims for which arrest of a vessel is allowable has been extended
to include port fees and dues, as well as the claims for services rendered for
the maintenance and operation of vessels, including pleasure craft. The amend-
ments to provisions on wreck removal and recovery, and on the removal of
substandard vessels should considerably ease the position of marina operators
when dealing with abandoned vessels. The amendments to the provisions on
shipbuilding contracts allow for the mutatis mutandis application of the pro-
visions of the Maritime Code to ship repair and maintenance work, including
pleasure craft. This also ensures that all providers of such services are entitled
to the right of retention over vessels for the purpose of securing claims. As far as
the revision of the Maritime Domain and Seaports Act is concerned, proposals
are aimed at harmonising the provisions of this act with the Concessions Act and
Directive 2014/23/EU on the Award of Concession Contracts. Furthermore, the
intention is to find adequate legislative solutions for the prolongation of existing
concession contracts and the valorisation of legitimate investments in nautical
tourism ports upon the expiry of concessions. Finally, due to the trend of expan-
sion of nautical tourism services in seaports open to public traffic, and the fact
that these services are actually offered in non-commercial ports designed for
sport purposes, possible solutions are being discussed to adequately regulate the
provision of nautical tourism services outside nautical tourism ports, paying due
regard to the rules of free competition.
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PERSPEKTIVE ODRZIVOG RAZVOJA NAUTICKOG TURIZMA NA
JADRANU
(Pozvano predavanje)

Pojam ,odrZivosti” nautickog turizma najcesce se percipira kroz njegov
utjecaj na prirodni i kulturni okolis, zadovoljstvo nauticara i cjelokupne turi-
sticke industrije te na drustvenu zajednicu na odredenom podrug¢ju. Pri tome
valja uzeti u obzir da se nauticki turizam odvija na prostoru na kojem se od-
vijaju i druge turisticke i ne-turisticke aktivnosti pa nije uvijek jednostavno
razluCiti njegov utjecaj od utjecaja drugih aktivnosti na razne aspekte odrzi-
vosti. U Hrvatskoj danas nije uspostavljeno sustavno i sveobuhvatno pracenje
odrzivosti ni jednog od dva, po svojim obiljezjima vrlo razlicita, oblika na-
utickog turizma — brodskih krstarenja (medunarodnih i domacih) te ,jahtinga”.
Stoga nema ni spoznaja u kojoj je mjeri ta vrsta turizma ili neka od njegovih
sastavnica danas odrziva, odnosno je li nauticki turizam vet danas dosegnuo
ili premasio granice svoje odrzivosti. 1zazov je to veCi ako se u obzir uzme
i Cinjenica da Hrvatska ne raspolaze procjenom ukupnog broja nauticara, s
izuzetkom segmenta potraznje u carteru, a ni podacima o ponudi, barem kada
je rijec o ukupnom broju raspolozivih vezova na Jadranu. Pitanje odrzivosti
nautickog turizma stoga se, uslijed ubrzanog rasta potraznje, sve cesce po-
stavlja u raznim javnostima i na raznim razinama. U ovom se radu prvo de-
taljnije pokusava odrediti sam pojam ,nautickog turizma”, €ija se jedinstvena
definicija ne moZze pronaci ni u svjetskoj znanstvenoj literaturi. Zatim se, na
temelju raspolozivih podataka i postojecih istraZivanja, dijelom rasvjetljava
pojam odrzivosti nautitkog turizma u Hrvatskoj te se pruzaju i neke indicije o
tome je li prag odrzivosti u odredenim dimenzijama vet dosegnut. Jedan od
glavnih izvora podataka, barem kad je jahting turizam u pitanju, je longitu-
dinalno istraZzivanje TOMAS Nautika Jahting koje se u Hrvatskoj provodi od
2001. godine. IstraZivanje pruza uvid u elemente odrZivosti sa stajalista turista,
ali i utjecaja na drustvenu zajednicu, kad je rijec o procjeni prihoda jahting
turizma. Zakljucak ovog rada upucuje na potrebu unapredenja informacijske
osnovice, neophodne za procjenu prihvatnog kapaciteta i informirano uprav-
ljanje u nautitkom turizmu $to bi trebalo postati prioritet buducih razmisljanja
o toj izrazito konkurentnoj vrsti turizma na Jadranu.
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AN OVERVIEW OF THE SUSTAINABLE DEVELOPMENT OF NAUTICAL
TOURISM IN THE ADRIATIC
(Invited lecture)

The concept of the sustainability of nautical tourism is most often perceived
through its impact on: (i) the natural and cultural environment; (ii) the satisfac-
tion of yachtsmen and the entire tourism industry; (iii) the local community.
There is currently no systematic or comprehensive monitoring of the sustain-
ability of nautical tourism in Croatia regarding both cruise-ship tourism (inter-
national and domestic) and yachting. Consequently, we do not know if nautical
tourism or any of its components are sustainable today and to what extent, or
whether it has already reached the limits of its sustainability. The challenge is
even greater since there is no information on the total number of yachtsmen in
the Adriatic, with the exception of figures for charter demand. Furthermore, the
total number of berths available in the Adriatic is not known either. Given the
recent growth in demand in nautical tourism, the question of its sustainability
has become increasingly important. This paper deals firstly with the concept
of nautical tourism, given the lack of a widely accepted definition of what it
is, before moving on to the key sustainability issues facing Croatia, based on
the available data and existing research. The paper goes on to provide some
indications on sustainability thresholds for selected dimensions. One of the
main sources of information, at least when it comes to yachting tourism, is a
longitudinal survey on the attitudes and consumption of yachtsmen in Croatia
(TOMAS Nautica Yachting), which has been conducted in Croatia since 2001.
The survey provides an insight into the elements of sustainability from the
tourists’ point of view but also tackles the impact on communities in terms of
estimates of the total income from yachting tourism. The conclusion stresses
the need to improve the information base in order to assess carrying capacity
and enable the informed management of nautical tourism. This should become
a priority for the future development of this highly competitive type of tourism
in the Adriatic.
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ZAKONODAVNE REFORME OD UTJECAJA NA DJELATNOST LUKA
NAUTICKOG TURIZMA U ITALIJI
(Pozvano predavanje)

Do 1997. godine projekt izgradnje nove marine u ltaliji zahtijevao je u
prosjeku preko 20 godina i 45 razlicitih upravnopravnih odobrenja. Stoga je
1995. UCINA poduzela znacajno ulaganje kako bi ishodila pravno misljenje
i savjet vodecih pravnih strucnjaka iz Rima, Genove i Venecije radi izrade
novog zakonodavnog prijedloga o koncesioniranju luka nautickog turizma
koji bi se predloZio talijanskoj vladi. Temeljna nacela ovog prijedloga usvo-
jilo je Ministarstvo transporta koje je donijelo propis DPR 509, 1997. godi-
ne. Ovaj zakonodavni pothvat rezultirao je procvatom ulaganja u projekte
izgradnje novih marina sve do 2010. godine. Tada se u ltaliji osjetio udar
globalne financijske krize i teret talijanskog javnog duga postao je otit. Od
2011. godine, kada je talijanska vlada uvela porez na luksuz u odnosu na
jahte, gotovo 40.000 brodica i jahti nestalo je iz talijanskih marina.

Jo$ jedan problem pogodio je marine 2007. godine kada je donesena
odluka Vlade o povetanju koncesijskih naknada za plaZze i obalna podrugja.
Ministarstvo financija modificiralo je izracun koncesijske naknade toboZze
primjenjujuci istu formulu na sve koncesije. Pri tom nije uzelo u obzir €inje-
nicu da su vecinu talijanskih marina izgradili privatni investitori temeljem
pisanog ugovora s drzavom, te je trebalo koncesijske naknade zadrzati u
ugovorenim okvirima do isteka koncesijskog razdoblja uvaZzavajuci postojeci
stupanj inflacije.

Gotovo 40 marina podnijelo je sudske tuzbe kako bi izbjegle obvezu
platanja koncesijske naknade koja je bila desetorostruko veta od ugovore-
ne. Problem do danas jo$ nije rijeSen unato¢ mnogim uspjesno dovrsenim
sudskim sporovima. Postupci su sada dospjeli do talijanskog Ustavnog suda
radi krSenja ustavnih nacela zastite privatnih ulaganja.

Kako bi se reagiralo na ovu tesku krizu u nautickom sektoru, sljedece nove
zakonodavne mjere donijele su se na zahtjev ASSOMARINAS-a i UCINA-a:

a) ukidanje poreza na luksuz za jahte;

b) mogucnost povremenog iznajmljivanja (maksimalno 42 dana godisnje)
jahti namijenjenih za osobne svrhe uz jedinstvenu stopu poreza od 20%,
kako bi se vlasnicima jahti financijska pozicija ucinila odrzivom;
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¢) uspostavljanje nacionalnog elektronskog upisnika jahti, radi izbjegava-
nja visestrukog nadzora i ubrzanja svih administrativnih procedura;

d) uspostavljanje nove kategorije - tzv. “marina resort” pri temu se ma-
rine smatraju ,plutajucim turistickim rezortima na otvorenom” te se poslje-
di¢no smanjuje stopa PDV-a (s 22% na 10%) na usluge veza za turiste koji
noce na plovilima.
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LEGISLATIVE REFORMS AFFECTING THE MARINA INDUSTRY IN ITALY
(Invited lecture)

Until 1997, a new marina project needed on average more than 20 years
and 45 different authorisations to be approved in Italy. In 1995, UCINA made
a significant investment to engage well-known legal advisors from Rome, Ge-
noa and Venice in order to come up with a new law proposal on marina pro-
ject approval that could be forwarded to the Italian government. The basic
principles of this proposal were adopted by the Ministry of Transport, which
issued law DPR 509 in 1997. As a consequence of this legislative effort, ma-
rina investments flourished in Italy until 2010, when the effect of the global
financial crisis and the burden of our sovereign debt started to be felt in our
country. Since 2011, when a luxury tax on yachts was imposed by the Ital-
ian government, nearly 40,000 boats have disappeared from Italian marinas.

Another problem was caused for marinas in 2007 by the decision of the
government to increase concession fees for beaches and coastal areas. The
Ministry of Finance modified the calculation criteria, applying them to all
existing concessions, without taking into account that most Italian marinas
had been built by private investors according to a written agreement with the
state, whereby the concession fee levels had to be kept until the end of the
concession period, although they were to be adjusted for inflation.

Nearly 40 marinas had to appeal to the courts to avoid paying fees that
were ten times higher than expected, and the problem has still not been le-
gally solved in spite of a majority of court cases being successful. The appeal
procedure for violation of the constitutional principle of protecting private
investment has now reached the Italian Constitutional Court.

In order to react to this serious crisis affecting the yachting industry, the
following new measures have been obtained by ASSOMARINAS and UCINA
from the Italian government:

a) elimination of the luxury tax on yachts;

b) the possibility of renting (for a maximum of 42 days per year) private
yachts with a flat tax rate of 20%, in order to make boat maintenance more
sustainable for owners;

c) the creation of a national “electronic” yacht register, in order to avoid
the need to double police checks on yachts and to speed up all procedures;

d) the creation of a new “marina resort” category to qualify marinas as
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“floating open-air resorts”, with a subsequent VAT reduction (10% instead of
22%) on mooring services for tourists sleeping on board.
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POSTUPAK DODJELE KONCESIJE ZA LUKU NAUTICKOG TURIZMA U
HRVATSKOM PRAVU

Postupak dodjele koncesija na pomorskom dobru danas je u Republici Hr-
vatskoj reguliran dvama zakonima — Zakonom o koncesijama iz 2017. godi-
ne, koji je vrlo detaljan lex generalis i lex posterior, i starijim, ali specijalnim
Zakonom o pomorskom dobru i morskim lukama i na temelju njega donese-
noj Uredbi o postupku dodjele koncesije na pomorskom dobru. Zakonom o
koncesijama u pravni je sustav Republike Hrvatske implementirana Direktiva
2014/23/EU Europskog parlamenta i Vijeta od 26. veljate 2014. o dodjeli
ugovora o koncesiji, Ciji je cilj stvarno otvaranje trzista u slucajevima postoja-
nja jasnog prekogranicnog interesa. Koncesije za gospodarsko koristenje po-
morskog dobra izgradnjom i pruzanjem usluga u lukama nautickog turizma
nesporno spadaju u polje primjene Direktive. Buduci da su sve osobe koje
primjenjuju odredbe o koncesijama duZzne cjelokupno nacionalno pravo in-
terpretirati u skladu s tekstom i svrhom Direktive u radu €e se ukazati na one
odredbe Zakona o pomorskom dobru i morskim lukama koje su Direktivi pro-
tivne, te se stoga ne smiju primjenjivati. Analizirat e se i odredbe Zakona o
pomorskom dobru i morskim lukama koje nisu suprotne Direktivi, ali nisu u
skladu sa Zakonom o koncesijama.

S obzirom da je u pravnoj praksi i doktrini dvojbeno pitanje odnosa odred-
bi Zakona o pomorskom dobru i morskim lukama i Zakona o koncesijama,
svrha je rada odrediti primjenom kojih pravila ¢e se provoditi postupak dodje-
le koncesija, a da se pritom ne €ini povreda prava Europske unije s jedne stra-
ne, i uvaze specificnosti koncesioniranja na pomorskom dobru s druge strane.
Analiza i usporedba vaZzetih propisa, posebice odredbi koje su medusobno
neuskladene, posluzit ce za davanje prijedloga izmjena postojecih odredbi, a
s ciljem postizanja zadovoljavajuce razine pravne sigurnosti.
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THE CONCESSION AWARDING PROCEDURE FOR NAUTICAL TOURISM
PORTS UNDER CROATIAN LAW

Under Croatian law, the concession awarding procedure is regulated by
two laws: the Concessions Act of 2017, a very detailed lex generalis and lex
posterior, and the older, but insufficiently detailed lex specialis, the Maritime
Domain and Seaports Act. The concession awarding procedure is regulated
in more detail by a subordinate piece of legislation passed on the basis of
the Maritime Domain and Seaports Act: the Regulation on the Procedure of
Awarding a Concession in the Maritime Domain. Directive 2014/23/EU of the
European Parliament and of the Council of 26 February 2014 on the award of
concession contracts, which strives to ensure a real opening up of the market
in cases of clear cross-border interest, was transposed into the Croatian legal
system by the Concessions Act of 2017. Concessions for the economic use of
the maritime domain by building a new port for nautical tourism and providing
services in it undoubtedly fall within the scope of the Directive. Since all those
who apply rules relating to concessions in Croatia are obliged to interpret all
Croatian legislation in a manner that achieves the objective and purpose of
Directive 2014/23/EU, the provisions of the Maritime Domain and Seaports
Act that are not in line with the Directive are pointed out. The provisions of
the Maritime Domain and Seaports Act that are compatible with the Directive
but which are not in accordance with the Concessions Act are also analysed.

Since the issue of the relationship between the provisions of the Maritime
Domain and Seaports Act and the Concessions Act regarding the concession
awarding procedure is debateable in Croatian legal practice and doctrine, the
purpose of the paper is to determine the exact set of applicable rules. These
rules have to be in compliance with the European Union Directive on the
one hand, and recognise the specifics of concessions in the maritime domain
on the other. An analysis and comparison of existing provisions, in particu-
lar those which are mutually incompatible, will assist in making proposals to
amend existing provisions, with the aim of achieving a satisfactory level of
legal certainty.
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FINANCIRANJE PROJEKATA
IZGRADNJE LUKA NAUTICKOG TURIZMA - NEKA RAZMATRANJA
(Pozvano predavanje)

[zlaganje Ce otvoriti kratku raspravu o vaznim pitanjima vezanim uz pravo
na upravljanje lukom nautickog turizma i stvarnim pravima na obali, lukama
te pripadajucoj suprastrukturi i infrastrukturi, a u kontekstu mogucih mjera
osiguranja trazbina koje mogu otekivati financijeri razvoja, izgradnje i eksplo-
atacije luka nautickog turizma. Zatim temo se osvrnuti na klju¢na obiljezja
tipicnih oblika osiguranja trazbina koje financijeri obitno zahtijevaju, tj. oso-
bito na hipoteku i mortgage.

Izlaganje Ce zatim istraZziti situacije kada po zakonu nije moguce kreirati
stvarna prava (ukljucujuci vlasnistvo) na obali i drugim dijelovima pomorskog
dobra, uslijed primjene pravnog rezima po kojem se ti dijelovi smatraju res
extra commercium. Stoga cemo se usredotociti na neke od ekonomskih i prav-
nih modela koji se primjenjuju kako bi se udovoljilo ocekivanjima i potreba-
ma zainteresiranih strana (ukljutujuci drzavu, lokalnu i regionalnu upravu i sa-
moupravu, ali i investitore koji razvijaju, grade i upravljaju lukama nautickog
turizma) u takvim slucajevima. Uslijedit ce rasprava o projektnom financiranju
opcenito, te posebno o specificnim modelima takvog financiranja, ukljucujuci
tzv. DBOT ili slicne aranzmane.

Drugi nacini financiranja, ukljucujuci mogucnost primjene modela equ-
itya, mezzanine financiranja i instrumenata financiranja kao 5to su opcije koje
daju pravo na prodaju ili pravo na kupnju te ustupanje potrazivanja takoder ce
se razmatrati. U svakom slucaju, osvrnut cemo se na njihova bitna obiljeZja te
glavne prednosti i koristi, ali i moguce nedostatke.

Usput, istaknut cemo neke osnove projektnog financiranja, kako duznickih
tako i kapitalnih opcija. Pritom se osobito uzima u obzir dugorotna priroda
financiranja projekata infrastrukture i Cinjenica da se ono uvelike oslanja na
procjenu novcanog tijeka koji e projekt generirati te da se obitno osigurava
na neregresnoj ili djelomitno regresnoj osnovi.
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FINANCING MARINA PROJECTS — SOME CONSIDERATIONS
(Invited lecture)

The presentation will open with a brief discussion of the relevance of issues
relating to title to, and property rights over, the foreshore, ports, harbours and
related superstructure and infrastructure in the context of the security rights
that financiers financing the development, construction and/or operation of
marinas will expect. We will then proceed to underscore the key features of
the typical real security right that financiers would seek to obtain — in other
words a hypothec or mortgage.

The presentation will subsequently explore those instances where the ap-
plicable laws prevent the creation of private property rights (including owner-
ship) over the foreshore etc., deeming such property to be res extra commer-
cium. 1t will therefore then focus on some of the economic and legal models
that have been used to accommodate the expectations and exigencies of the
parties concerned (including states, municipalities and sub-divisions thereof,
as well as developers and operators of marinas) in such instances. A discus-
sion of project finance generally, and of specific models within this category,
including DBOTSs or similar arrangements, will ensue.

Other financing solutions, including the possibility of using equity models,
mezzanine finance, and instruments such as call and put options and assign-
ments of receivables will also be explored. In each case, we will touch upon
the salient characteristics and the main advantages and benefits and possible
downsides.

In passing, the presentation will highlight the fundamentals of project fi-
nance, whether in the form of a debt-based or equity-based model. In par-
ticular reference will be made to the long-term nature of the financing of in-
frastructure projects, and that they are largely based on cash flows generated
by the projects and usually made on a non-recourse or limited recourse basis.
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OVRHA | OSIGURANJE TRAZBINA KONCESIONARA MARINE PO
HRVATSKOM PRAVU - PRIJEDLOZI DE LEGE FERENDA
(Pozvano predavanje)

Pravhom analizom izvrsenom u sklopu projekta DELICROMAR utvrdeno
je da raznovrsne trazbine koncesionara marina prema korisnicima luka nisu
osigurane na zadovoljavajuci nacin. Nepostojanje pomorskog privilegija na
plovilima, neizvjesnost u pogledu koristenja pravom retencije plovila, neprila-
goden rezim sudske prodaje kada je rijec o brodicama, dvojbena mogutnost
ishodenja privremene mjere zaustavljanja plovila, te vrlo ogranitena moguc-
nost postupanja s napustenim plovilima u marinama, obiljezja su trenutnog
stanja na ovom polju.

Kao izravan rezultat istraZzivanja provedenog u projektu DELICROMAR te
zalaganja ¢lanova projektnog tima, u Konacni prijedlog Zakona o izmjenama i
dopunama Pomorskog zakonika, sacinjen u kolovozu 2018. godine, uvrsteno
je nekoliko odredaba kojima se opisano stanje u bitnome mijenja.

Tako bi definicija pomorskih privilegija trebala ukljucivati i trazbine za luc-
ke naknade koje se naplatuju u lukama posebne namjene.

U sklopu novounesenih odredaba posvecenih ugovorima u nautickom tu-
rizmu nalazi se i odredba kojom se pruZatelju usluge veza izricito daje pravo
retencije plovila do potpunog namirenja naknade za vez i ostalih traZzbina iz
ugovora o vezu, kao i ostalih trazbina nastalih u vezi boravka plovila na vezu.
Uz to, definicija ugovora o preinaci ili popravku broda izricito se prosiruje na
radove odrzavanja, servisiranja i slicne radove, a primjena odredaba o ugo-
voru o preinaci i popravku broda izriCito se prosiruje na brodice i jahte, time
se i postojeCe pravo retencije brodopopravljaca prosiruje na brodice i jahte
na kojima je koncesionar marine ili treca osoba izvrsio radove odrzavanja ili
servisiranja.

Odredbe o ovrsi i osiguranju na brodu prosiruju se i na ostale pomorske
objekte, ukljutujuci brodice, t¢ime se brodice stavljaju u rezim sudske prodaje
koji se provodi pred trgovatkim sudovima uz primjenu postupovnih odreda-
ba i odredaba o redoslijedu razdiobe kupovnine kakve se vet primjenjuju na
brodove i jahte, te ih se izlaze mogucnosti zaustavljanja prema odredbama
Pomorskog zakonika. Popis pomorskih trazbina radi kojih se mozZze traZiti pri-
vremena mjera zaustavljanja plovila prosiruje se tako da on izricito predvida
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trazbine koje proizlaze iz usluga ucinjenih radi odrzavanja, tuvanja, ili stav-
ljanja plovila na vez, kao i trazbine koje se odnose na naknade i pristojbe za
koriStenje luka.

Naposljetku, odredbe o vadenju i uklanjanju podrtina i potonulih stvari
prosSirene su na podrtine, potonule stvari i napustene pomorske objekte koji
se nalaze na kopnenom dijelu pomorskog dobra, uz odgovarajucu primjenu
odredaba o dobrovoljnom vadenju na postupanje s napustenim pomorskim
objektima na obali. Posteni nalaznik moZe biti i tijelo koje upravlja pomorskim
dobrom, odnosno lukom u odnosu na podrtine, potonule stvari ili napustene
pomorske objekte na svojem podrucju nadleznosti te tako moZze pokrenuti
postupak vadenja, poduzeti ga i steCi vlasnistvo nad tom stvari, €¢ime se efi-
kasnije rjesava problem napustenih plovila i drugih stvari na podru¢ju luka i
pomorskog dobra.
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SECURITY AND ENFORCEMENT OF MARINA OPERATORS’ CLAIMS
UNDER CROATIAN LAW - DE LEGE FERENDA PROPOSALS
(Invited lecture)

The legal analysis as part of the DELICROMAR project has shown that var-
ious marina operators’ claims against marina users are not secured in a satis-
factory manner. Currently, the troublesome issues are the non-existence of a
corresponding maritime lien, unpredictability in exercising the right of reten-
tion over the vessel, an inadequate system of judicial sale in cases involving
boats, ambiguities regarding the possibility of arresting a yacht or boat, and
limited possibilities when dealing with abandoned vessels in marinas.

As a direct result of research carried out as part of the DELICROMAR
pro-ject and the endeavours of the project team members, several provisions
were included in the final proposal of the Act Amending the Maritime Code
submitted in August 2018, which will substantially change the described
situation.

In particular, the proposed definition of maritime liens includes inter alia
claims for port fees charged in special purpose ports. The new provisions on
berthing contracts include a rule according to which the provider of a berth
is expressly granted the right to retain a vessel until all berthing fees and other
claims arising from the berthing contract, as well as other claims related to
the vessel being berthed in the marina, have been satisfied. Furthermore, the
definition of a ship repair and reconstruction contract is expressly extended
to include maintenance, servicing and similar work, whilst the scope of ap-
plication of these legislative provisions is expressly extended to boats and
yachts in respect of which the marina operator or third party has provided
maintenance or servicing.

The scope of application of the provisions on security and enforcement
with regard to ships is extended to all other types of vessel, including boats,
which means that boats have been included in the special system of judicial
sale implemented by commercial courts applying the procedural and rank-
ing rules applicable to ships and yachts. Therefore, boats are now exposed
to the possibility of arrest under the provisions of the Maritime Code. The list
of maritime claims in respect of which an arrest can be ordered is extended
to expressly include claims for services rendered to a vessel for its operation,
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management, preservation or maintenance, as well as claims for fees, dues
and charges for the use of ports.

Finally, the scope of application of the provisions on wreck removal and
recovery are extended to wrecks, sunken objects and abandoned vessels situ-
ated on the land area of the public maritime domain. In addition, the provi-
sions on the recovery of wrecks shall apply mutatis mutandis when dealing
with abandoned vessels on the shore. The legal concept of the honest finder
shall apply inter alia to the port operator or to the entity managing the par-
ticular area of the maritime domain. This will allow the port operator to com-
mence the administrative procedure of recovery of the wrecks, abandoned
vessels and sunken objects situated within the area of the port operator’s au-
thority and to acquire ownership over these objects, which efficiently solves
the problem of abandoned vessels in ports or in the public maritime domain.
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OVRHA | OSIGURANJE TRAZBINA MARINE PO SPANJOLSKOM PRAVU
(Pozvano predavanje)

Trenutno su u Spanjolskoj marine regulirane regionalnim zakonodavstvom
te podredno i drzavnim Zakonom o lukama i trgovackoj mornarici. Ukratko,
pravno uredenje marina u Spanjolskoj rasprseno je u mnogim propisima. Sto-
viSe, do danas u Spanjolskoj ne postoji sustavan pravni propis koji bi uredio
rekreacijsku plovidbu, unatot njenoj nedvojbenoj ekonomskoj vaznosti i ne-
davnoj velikoj reviziji $panjolskog pomorskog prava u okviru Zakona o po-
morskoj plovidbi, koji sadrZi tek pojedine specificne odredbe koje se odnose
na rekreacijsku plovidbu.

Razni regionalni zakoni propisuju, vise ili manje detaljno, posljedice u slu-
€aju neplacanja naknada za koristenje marina i usluga koje se u njima pruzaju.
Oni ovlascuju tijela koja upravljaju lukama da privremeno obustave pruzanje
usluga ili da onemoguce koristenje prostora marine duzniku do namirenja ili
osiguranja placanja duga uslijed kojega je doslo do obustave pruzanja usluge.
Nadalje, tijelo koje upravlja lukom ovlasteno je imobilizirati ili ukloniti plo-
vila na vezu ili na sidru pod odredenim zakonskim uvjetima i po propisanom
postupku, neovisno o obliku upravljanja marinom (izravnom ili neizravnom,
tj. javnom ili privatnom). Pravilnici marina obi¢no predvidaju pravo retencije
plovila u korist tijela koje upravlja marinom. Medutim, tesko je utvrditi ima li
i privatni koncesionar marine (u sustavu posrednog upravljanja marinom), €iji
odnos s korisnicima je ureden privatnim pravom, temeljem vaZzecih propisa
pravo na zadrzanje plovila u slucaju neplacanja naknada za usluge i troskova
vezanih uz koriStenje veza u marini.

S druge strane, pravilnici marina izricito predvidaju da, kada je to primje-
reno, plovila mogu posluZiti kao stvarno jamstvo za otvorena potrazivanja
marine s osnova pruzenih usluga, naknada za vez i naknade Stete nanesene
marini ili treCim osobama. Stoga se ¢ini da ovakve odredbe pravilnika marina
upucuju na primjenu pravila o pomorskim privilegijima iz Zakona o pomor-
skoj plovidbi.
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SECURITY AND ENFORCEMENT OF MARINA OPERATORS’ CLAIMS:
AN OVERVIEW OF SPANISH LAW
(Invited lecture)

Marinas in Spain are currently regulated by relevant regional legislation
and by the national State Ports and Merchant Navy Act. In short, the regula-
tion of marinas in Spain is very fragmented. In addition, at this moment Spain
lacks a systematic body of rules governing recreational navigation, despite its
undoubted economic importance and the recent significant modification of
Spanish maritime law as a result of the Maritime Navigation Act (MNA), which
contains only certain specific references to it.

The various regional acts prescribe, in greater or lesser detail, the conse-
quences of default in the payment of outstanding fees for the use of marinas
and the services provided by them. They empower port authorities to tempo-
rarily suspend the provision of services and/or to prevent the use of marina
areas until payment has been made or the debt that generated the suspension
has been sufficiently secured. Furthermore, port authorities are empowered to
immobilise or remove moored or anchored pleasure craft, under prescribed
circumstances and according to the prescribed procedure, regardless of the
form of marina management (public or private). Marina operating and policing
regulations commonly provide for the marina operator’s right to retain plea-
sure craft. Nonetheless, under the present law it is difficult to establish that a
private marina operator (a private concessionaire), whose relationship with
users is governed by private law, also has the right to retain craft in the event
of non-payment of service fees and expenses arising from the use of a mooring
in a marina.

On the other hand, marina operating and policing regulations expressly
stipulate, where appropriate, that vessels can be presented as a guarantee for
outstanding fees for provided port services, berthing fees and any damage
caused to marina facilities or to third parties. It seems that these regulations
refer to maritime liens governed by the Maritime Navigation Act.
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PRAVNO UREDENJE PRUZANJA USLUGA U NAUTICKOM TURIZMU U
HRVATSKIM LUKAMA DE LEGE LATA | PRIJEDLOZI DE LEGE FERENDA

Intenzivan razvoj nautickog turizma u Republici Hrvatskoj zapoceo je
osamdesetih godina proslog stoljeca. On je povezan uz osnivanje i poCetak
poslovanja drustva Adriatic Croatia International Club d.d. (u daljnjem tekstu:
ACI, prvotnog naziva Adriatic Club Yugoslavia i Adriatic Yacht Club). ACI je
bio drzavno poduzete osnovano sa ciljem razvoja nautickog turizma na istoc-
noj obali Jadrana. U to vrijeme, lutke usluge u nautickom turizmu pruzao je
uglavnom ACI, koji je drzao Sesnaest marina duz hrvatske obale, a osim toga,
bilo je svega nekoliko manjih marina koje nisu bile u okviru ACl-ja (kao $to
su Punat i Hramina). U tom smislu treba istaknuti kako su usluge u nautickom
turizmu tada u pravilu pruzale luke nautickog turizma, dok su ostale vrste
luka pruzale samo one vrste usluga za koje su bile namijenjene u skladu sa
zakonom. Posebice u posljednjem desetljecu, potraznja za uslugama u nautic-
kom turizmu u Hrvatskoj u stalnom je porastu. Medutim, pravna pravila koja
reguliraju pruzanje usluga u nautickom turizmu u Hrvatskoj nisu adekvatna
za ogromne promjene koje se dogadaju u praksi. Primjenjiva pravila Zakona
o pomorskom dobru i morskim lukama (u daljnjem tekstu: ZPDML) i njego-
vih podzakonskih akata koji reguliraju pruzanje usluga u nautickom turizmu
manjkava su. Pored toga, problemi postoje i kada je rije¢ o njihovoj provedbi.
Zbog toga je Ministarstvo nadlezno za pomorstvo, jos 2009. godine zapoce-
lo javnu raspravu o novom luckom zakonodavstvu, te je objavljen prvi nacrt
ZPDML-a. Od tada je okupljeno nekoliko strucnih komisija te izradeno vise
nacrta ZPDML-a, ali ni jedan od njih nije stupio na snagu. To je imalo za po-
sljedicu da se usluge u nautickom turizmu pruzaju ¢ak i u sportskim lukama,
iako postojeci propisi to izricito zabranjuju, te na privezistima izvan luckih po-
drugja, bez da njihovi pruZzatelji imaju koncesiju za obavljanje tih djelatnosti.
Te se usluge pruzaju i u lukama otvorenim za javni promet od osobitog (me-
dunarodnog) gospodarskog znataja za Hrvatsku, Sto moZze ugroziti sigurnost
linijskog prijevoza putnika morem. Brojna sporna pitanja postoje i kada je rijec
o pruzanju usluga u nautitkom turizmu u lukama otvorenim za javni promet
od regionalnog i lokalnog znacaja. Ta se pitanja analiziraju u ovom ¢lanku te
se podnose de lege ferenda prijedlozi za pravno uredenje pruzanja usluga u
nautickom turizmu u Hrvatskoj.

32



Bozena Bulum, PhD, Senior Research Associate, bbulum@hazu.hr
Adriatic Institute of the Croatian Academy of Sciences and Arts (Zagreb,
Croatia)

DE LEGE LATA LEGAL REGULATION OF THE PROVISION OF NAUTICAL
TOURISM SERVICES IN CROATIAN PORTS AND
DE LEGE FERENDA PROPOSALS

The intensive development of nautical tourism in the Republic of Croatia
started in the 1980s. This was when the joint-stock company the Adriatic Croa-
tia International Club (ACI, previously known as the Adriatic Club Yugoslavia
and Adriatic Yacht Club) was founded and started operating. ACl was a state-
owned company whose main business aim was to develop nautical tourism on
the eastern coast of the Adriatic. During this period, nautical tourism services
were provided mainly by ACI, which held sixteen marinas along the Croatian
coast. There were also several smaller marinas which did not operate within
the ACI framework, such as Punat and Hramina. It should be pointed out that
nautical tourism services at this time were as a rule provided by nautical tourism
ports, while other types of port provided only the services for which they were
intended by law. In the last decade in particular, demand for nautical tourism
services in Croatia has been increasing. However, the currently applicable le-
gal framework regulating the provision of nautical tourism services in Croatia is
not sufficient to deal with the tremendous changes taking place. The applicable
provisions of the Maritime Domain and Seaports Act (the MDSA) and its by-laws
regulating the rendering of nautical tourism services are deficient. In addition,
their enforcement is unsatisfactory. For this reason, the Ministry of Maritime Af-
fairs started a public debate on new port legislation back in 2009, when the first
draft of the MDSA was released. Since then, several expert commissions have
met and a number of MDSA drafts have been produced, but none of them have
come into force. As a consequence, nautical tourism services are provided even
in ports designed for sports purposes, although the regulations in force in Croatia
explicitly forbid this, as well as in anchorages outside port areas, even though no
concession for such activities has been granted to the providers. These services
are also provided in ports open to public transport of special (international) eco-
nomic importance, which could endanger safety on liners transporting passen-
gers by sea. There are also many issues regarding the provision of nautical tour-
ism services in ports open to public transport of regional and local importance.
These issues are analysed in this paper and de lege ferenda proposals for the le-
gal regulation of providing nautical tourism services in Croatian ports are made.
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PRAVNI IZAZOVI RAZVOJA
NAUTICKOG TURIZMA U CRNOJ GORI
(Pozvano predavanje)

Analiza normativne uredenosti nautickog turizma u Crnoj Gori prilicno je
kompleksna, uslijed €injenice da je predmetna materija sadrzana u vise za-
konskih i podzakonskih akata, koji u ovisnosti o sadrzaju, parcijalno ureduju
navedeno podrucje.

Zakon o turizmu i ugostiteljstvu iz 2018. godine, nauticki turizam definira
kao “plovidbu i boravak turista nauticara na plovnim objektima, kao i boravak
u lukama nautickog turizma - marinama i ostalim prihvatnim objektima, radi
odmora i rekreacije” i ureduje pitanja podnosenja prijava o pocetku obavlja-
nja djelatnosti, sadrzaj prijave i obaveze pruZzatelja turistickih usluga. Za prav-
no uredenje ovog podrucja vazna je primjena Pravilnika o vrstama objekata
nautickog turizma, minimalnim tehnickim uvjetima i njihovoj kategorizaciji iz
2003 godine.

PobliZa definicija luka za potrebe nautitkog turizma sadrzano je u Zakonu
o lukama iz 2008. godine, u kojem se, pored osnovne definicije luke (¢l. 2),
preciznije definiraju dva pojma: nauticka usluga i luka nautickog turizma. Pod
lukom nautickog turizma smatra se luka - marina “namijenjena za smjestaj,
Cuvanje, zastitu, odrzavanje, popravak, opremanje i sidrenje jahti i camaca”,
dok se pod nautitkom uslugom smatraju usluge koje obuhvacaju “lucku pilo-
tazu, tegljenje, privezivanje i odvezivanje plovnih objekata”. Nadalje, Zakon
o lukama (¢l. 7.) klasificira luke na luke od nacionalnog i lokalnog znacaja, i
u skladu s ovim Zakonom doneseni su Pravilnik o sadrzaju i nacinu vodenja
registra koncesija u lukama i Odluka o odredivanju luka prema znacaju iz
2014. godine.

Zakonom o lukama utvrduje se i nacin davanja luka na koristenje (cl. 9.-
14.), i to na temelju instituta koncesije uredenog Zakonom o koncesijama, koji
se u crnogorskom pravnom sustavu primjenjuje od 2009. godine.

1 S obzirom da se u &L 131. st. 2. Zakona o turizmu i ugostiteljstvu navodi da e se podza-

konski akti za provodenje ovog zakona donijeti u roku od godinu dana od dana njegova
stupanja na snagu, to ¢e se ovaj Pravilnik primjenivati do donosenja novih propisa iz ¢l. 131.
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U cl. 6. ovog Zakona utvrduje se da je, izmedu ostalog, predmet koncesije
luka, te da se njime ureduju sljedeca pitanja: “izgradnja, odrzavanje i kori-
Stenje ili rekonstrukcija, modernizacija, odrzavanje i koristenje ili koristenje”
luka.

Medutim, kada su u pitanju luke nautickog turizma u Crnoj Gori, one su
po Zakonu o morskom dobru u nadleznosti Javnog preduzeta Morsko dobro,
i ovaj gospodarski subjekt, sukladno zaklju¢cima Vlade, i pozivom na ¢l. 7.
Zakona o morskom dobru, zakljutuje, umjesto ugovora o koncesiji, ugovore
o zakupu luke za potrebe nautickog turizma (marine), pozivom na Uredbu o
prodaji i davanju u zakup stvari u drzavnom vlasnistvu, koja je donijeta na
temelju ¢l. 40. st. 4. Zakona o drzavnoj imovini.

Ova cinjenica je vrlo vazna, kako sa stanovista uredenja prava i obaveza
ugovornih strana, tako i sa stanoviSta raspodijele javnih prihoda koje zaku-
podavac ili koncedent ubire u ime drzave. Zakon o koncesijama drugatije
ureduje raspodjelu ostvarenih sredstava, kada su u pitanju javni prihodi, u
odnosu na Zakon o financiranju lokalne samouprave. Clanci 28. i 76b. ovog
zakona koji se primjenjuje kod zaklju¢enih ugovora o zakupu i temeljem kojih
zakupodavac i jedinice lokalne samouprave po ovom osnovu raspodijeljuju
ostvarene nadoknade u omjeru 50:50%, u odnosu na omjer 70:30% u korist
koncedenta, kako to utvrduje Zakon o koncesijama. Sa stanovista javnih priho-
da vaZzan je i Zakon o boravisnoj taksi, na osnovu kojeg je 2016. godine (¢l. 7.
st. 8.) donesena Uredba o visini boravisne takse za plovne objekte nautickog
turizma (brod i jahte) “koji borave u Crnoj Gori u unutrasnjim morskim voda-
ma, rijekama i jezerima” ...

Navedeni, saZzeti pregled ukazuje na slozenost normativnog uredenja na-
utickog turizma, kompleksnost pitanja koja treba dodatno urediti, nepostoja-
nje cjelovitog zakonskog rjeSenja i u konatnici postojanje djelomitne kolizije
odredenih zakonskih rjesenja, u prvom redu instituta ugovora o koncesiji. U
predmetnom radu se ne tretiraju pitanja iz podru¢ja Zakona o sigurnosti po-
morske plovidbe, vet se teZisSte stavlja na pravni status luka nautickog turizma
(marina) i ostvarenje javnih prihoda po osnovu njihovog koristenja.
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THE LEGAL CHALLENGES FACING THE DEVELOPMENT
OF NAUTICAL TOURISM IN MONTENEGRO
(Invited lecture)

An analysis of the normative regulations governing nautical tourism in
Montenegro is rather complex due to the fact that the field is covered by sev-
eral laws and by-laws which, depending on the content, only partially regulate
the area.

The Tourism and Hospitality Act of 2018 defines nautical tourism as the
“sailing and stay of nautical tourists on vessels, as well as stays in nautical
tourism ports, marinas and other reception facilities for vacations and recre-
ation” and regulates the issues of submitting applications to start operations,
the content of applications, and the obligations of tourist facility providers. The
application of the Ordinance on types of nautical tourism facilities, minimal
technical conditions and their categorisation of 2003' is important in the legal
regulation of this area.

A narrower definition of ports for the purpose of nautical tourism is con-
tained in the Ports Act of 2008 in which, apart from the basic definition of a
port (Article 2), more precise definitions of the terms “nautical services” and
“port for nautical tourism” are given. A port for nautical tourism is defined as
a port/marina “intended for the accommodation, storage, protection, mainte-
nance, repair, equipping and anchoring of yachts and boats”, while nautical
services include “harbour pilots, hauling, mooring and towing”. In addition,
the Ports Act (Article 7) classifies ports of national and local importance, and
on the basis of this Act the Ordinance on the content and manner of keeping
the register of concessions in ports and the Decision on determining ports in
terms of their importance of 2014 were enacted.

The Ports Act also establishes the manner of granting concessions for the
use of ports (Articles 9 to 14), which is defined in detail by the Concessions
Act, which has been in force under Montenegrin law since 2009. Article 6

1 Given that Article 131, paragraph 2 of the Tourism and Hospitality Act states that subordi-

nate legislation for the implementation of this act shall be adopted within one year of the
date of its entry into force, this ordinance will apply until the adoption of the new regula-
tions referred to in Article 131.
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of this law, among other things, defines the subject of a port concession, and
also regulates questions relating to the “construction, maintenance and use; or
reconstruction, modernisation, maintenance and use; or use” of ports.

However, according to the Public Maritime Domain Act, nautical tour-
ism ports in Montenegro are under the jurisdiction of the Public Enterprise
for Coastal Zone Management. This corporate entity, in line with government
conclusions and upon the basis of Article 7 of the Public Maritime Domain
Act, instead of a concession agreement concludes lease agreements for the use
of ports/marinas for the purpose of nautical tourism, all upon the basis of the
Decree on the sale and lease of state-owned property, which was issued pursu-
ant to Article 40, paragraph 4 of the State Property Act.

This fact is very important, both from the point of view of regulating the
rights and obligations of contracting parties, as well as from the point of view
of the allocation of the public revenues which the lessor or concession grantor
collects on behalf of the state. The Concessions Act regulates the allocation of
collected public revenues differently from the Local Government Finance Act.
Articles 28 and 76b of this latter act are applied to concluded lease contracts,
and on the basis of this the lessor and the local self-government unit allocate
the fees on a 50-50 basis, compared to the 70-30 split in favour of the con-
cession grantor under the Concessions Act. From the point of view of public
revenues, the Residence Tax Act is also important. On the basis of this act (Ar-
ticle 7, paragraph 8), in 2016 the Regulation on the amount of sojourn tax for
vessels (boat and yachts) used in nautical tourism was adopted for those “who
reside in Montenegro on inland waters, rivers and lakes”.

The overview points out the complexity of the normative arrangement of
nautical tourism, the intricacy of the issues that need to be further regulated,
the lack of a comprehensive legal solution, and finally the existence of conflict
in the application of certain legal solutions, particularly with regard to the
concept of concession agreements. The paper does not deal with issues related
to the Maritime Safety Act but rather the focus is on the legal status of ports/
marinas used in nautical tourism and the allocation of public revenues arising
from their use.
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STANDARDNI MODELI UGOVORA O VEZU ZA HRVATSKE MARINE
KAO KORAK NAPRIJED

Istrazujuci ugovore o vezu koji se koriste u poslovnoj praksi hrvatskih ma-
rina, ustanovili smo da medu njima ne postoji takva razina uskladenosti da bi
se moglo govoriti o standardiziranom ugovoru o vezu formuliranom u okviru
autonomnog prava hrvatskih marina. Ipak, u praksi i teoriji postoji zajednicki
stav da bi standardizacija opcih uvjeta ugovora hrvatskih marina bila moguca,
pozeljna i korisna, ponajvise u interesu pravne sigurnosti. Stoga smo se u okvi-
ru znanstvenoistrazivackog projekta DELICROMAR (broj UIP 2013-11-3061)
Jadranskog zavoda Hrvatske akademije znanosti i umjetnosti koji financira
Hrvatska zaklada za znanost usmjerili na formuliranje prijedloga standardnih
opcih uvjeta ugovora o vezu koji bi se koristili u praksi hrvatskih marina.

U prvoj fazi istrazivanja izvrsena je podrobna analiza sastojaka ugovora o
vezu, sadrzaja usluga koje marine pruzaju u okviru ugovora o vezu, prava i
obveza ugovornih strana te ostalih relevantnih ugovornih utanacenja koja se
primjenjuju u poslovnoj praksi hrvatskih marina. Slijedila je sinteza svih rele-
vantnih podataka i pravnih pitanja vezanih uz pojedine ugovorne klauzule, a
na temelju toga formirani su i sistematizirani modeli ugovora o vezu.

Predmet ovog rada je cjelovita analiza pojedinih modela ugovora i to ugo-
vora 0 najmu veza, ugovora o najmu veza i nadziranju plovila te ugovora o
najmu veza i ispunjavanju drugih dodatnih usluga i radova. Iscrpno se obra-
duju bitni sastojci svakog modela ugovora te prava i obveze ugovornih strana.
Podrobno se proutava ugovorna odgovornost, a govori se i o sklapanju i pre-
stanku ugovora. Radi boljeg razumijevanja slozenih odnosa koji nastaju skla-
panjem i izvrsavanjem odredenog modela ugovora o vezu tumace se tipitne
ugovorne klauzule.

Sistematizacija ugovora prema modelima predstavlja vazan korak napri-
jed koji te znatno pridonijeti pravnoj sigurnosti, predvidivosti pravne zastite,
jedinstvenom sudskom tumacenju ugovora o vezu te unaprijediti poslovnu
praksu hrvatskih marina.
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STANDARD BERTHING CONTRACT MODELS FOR CROATIAN MARINAS
AS A WAY FORWARD

Our research shows that the level of similarity amongst berthing contracts
used in the business practice of Croatian marinas is not sufficient to lead to the
conclusion that a standardised berthing contract has crystallised under Croatian
law. However, the common position both in theory and in practice is that the
standardisation of marina operators’ general terms and conditions in berthing
contracts would be possible, desirable and useful, mostly in the interests of legal
certainty. Therefore, as part of the DELICROMAR (no. UIP 2013-11-3061) re-
search project of the Adriatic Institute of the Croatian Academy of Sciences and
Arts, financed by the Croatian Science Foundation, we have focused on formu-
lating a proposal for standard general terms and conditions for berthing contracts
to be used by Croatian marina operators.

In the first phase of the research, berthing contracts were thoroughly anal-
ysed, including the elements of the contract, the contents of the services regu-
larly provided by marina operators under berthing contracts, the rights and ob-
ligations of the contracting parties, and other relevant contract terms used in the
business practices of Croatian marinas. A synthesis of all the relevant information
and legal questions related to the particular contractual clauses followed, and
on the basis of this we formulated a set of systemised berthing contract models.

The subject matter of this paper is a complete analysis of particular contract
models, including contracts for berthing rental, contracts for berthing rental and
vessel supervision, and contracts for berthing rental and the provision of addi-
tional services and work. We thoroughly analyse the contractual liability of the
parties, and look into the conclusion and termination of berthing contracts. For
a better understanding of the complex legal relationships arising from particular
berthing contract models, we give an interpretation of typical contract clauses.

The systematisation of marina operators” berthing contracts based upon the
various contract models represents an important step forward that should con-
tribute considerably to legal certainty, the predictability of legal protection, a
uniform judicial interpretation of berthing contracts, and to the improvement of
marina operators’ business practices.
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UGOVOR O VEZU U LUCI NAUTICKOG TURIZMA PO
NIZOZEMSKOM PRAVU
(Pozvano predavanje)

More, rijeke i kanali igraju vaznu ulogu u svakodnevnom Zivotu u Nizozem-
skoj. U toj se zemlji nalazi najveca luka u Europi, a to je luka Rotterdam, ali
i priblizno 1,100 marina. Preko 500,000 rekreacijskih plovila raznih vrsta i
dimenzija moZe se naci u nizozemskim vodama, a nauticki turizam je veoma
jaka grana gospodarstva.

S tim u vezi otvaraju se razna pravna pitanja poput odgovornosti marine za
razlicite vrste Steta, te postoji opsezna sudska praksa koja se tice tih problema.
Mnogi sporovi polaze od pitanja kako pravno kvalificirati ugovor koji sklapaju
vlasnik plovila i marina jer upravo to ce odrediti opseg i doseg odgovornosti
marine. Ovisno o tome odredit Ce se na kojoj strani leZi teret dokazivanja Ste-
te, njenog opsega i visine te odgovornosti za naknadu te Stete. Ugovor o vezu
moZze se kvalificirati kao ugovor o najmu mjesta za vez ili, pak, kao ugovor
o Cuvanju plovila (ostava). Ako se ugovor kvalificira kao ostava, marina je u
obvezi vratiti plovilo ostavodavcu u stanju jednakom onome u kojem je plo-
vilo bilo prije poctetka ostave. Na marini leZi teret dokazivanja da je obveza
cuvanja plovila ispunjena i da se je pri cuvanju plovila poduzelo sve Sto bi
se razumno moglo ocekivati od marine kao ostavoprimca. Situacija je sasvim
drukcija kod ugovora o vezu koji je kvalificiran kao ugovor o najmu.

Okolnost koja dodatno komplicira interpretaciju ugovora o vezu u ovim
predmetima jest ta da mnoge komercijalno vodene marine ne ogranicavaju
svoju djelatnost iskljucivo na pruzanje usluge veza. Cesto se provode radovi
odrzavanja i popravka plovila ¢ak i temeljem istog ugovora o vezu. Tada se
postavlja pitanje kako kvalificirati takav ugovor, da li kao zaseban ugovor o
izvodenju radova ili kao sastavni dio ugovora o vezu.

Raspravit Ce se opisane dileme i relevantna sudska praksa kao i mogucnost
primjene privremene mijere osiguranja potrazivanja marine zaustavljanjem
plovila u marini ili pravnog instituta retencije na plovilu u marini.
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MARINA OPERATOR BERTHING CONTRACTS UNDER DUTCH LAW
(Invited lecture)

The sea, rivers and canals play an essential role in day-to-life in the
Netherlands. Not only is the Netherlands home to the largest port in Europe,
Rotterdam, but there are also approximately 1,100 marinas located in the
Netherlands. More than 500,000 pleasure craft in all shapes and sizes can be
found in the Netherlands, and nautical tourism is a major industry.

This of course also gives rise to all kinds of questions regarding, for in-
stance, the liability of marina operators for all kinds of claims, and there is
ample case law available regarding these issues. Many of these cases start with
the question of how to qualify the agreement concluded between the owner
of the pleasure craft and the marina operator, because this then determines to
which extent the marina operator is liable and which party bears the burden
of proving the damage, its scope and extent, and the underlying liability. A
berthing contract can either be qualified as a contract for the hire of a mooring
place or an agreement for the custody of a vessel. If the agreement qualifies as
an agreement of custody, the marina owner is under the obligation to return
the vessel in the same condition as it was before the custody commenced. The
marina operator has the burden of proving whether the vessel was properly
looked after and whether the custodian did everything as reasonably as could
be expected whilst taking care of the vessel. The same does not apply when the
agreement qualifies as a rental agreement.

A complicating factor is that many commercially operated marinas do not
restrict their activities to offering mooring facilities alone. Often maintenance
and repair work are also carried out under the same agreement, which raises
the question of how to qualify this agreement: as a contract for carrying out
work or as a berthing contract.

These issues and the relevant case law, but also the consequences in re-
spect of the attachment of vessels and right of retention, will be discussed.
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OSIGURANJE ODGOVORNOSTI LUKA NAUTICKOG TURIZMA
U HRVATSKO) SUDSKOJ PRAKSI
(Pozvano predavanje)

Poceci osiguranja odgovornosti luka nautickog turizma u Hrvatskoj vezuju
se uz izgradnju i razvoj prvih marina Sezdesetih godina proslog stoljeta, a
intenzivan razvoj ova vrsta osiguranja doseze tijekom osamdesetih godina pa-
ralelno uz osnivanje i razvoj lanca marina ondasnjeg Adriatic Club Yugoslavia
(ACY), a danasnjeg Adriatic Croatia International Club d.d. (ACI d.d.). Tijekom
tog razdoblja doslo je do medusobnog uskladivanja i standardizacije opcih
uvjeta marina i opCih uvjeta osiguranja odgovornosti marina, zahvaljujuci za-
jednickim naporima stru¢njaka predstavnika obje branse, tj. marina i osigu-
ratelja. Stoga je i najranija sudska praksa vezana uz sporove iz odgovornosti
marine i osiguranja te odgovornosti rezultat upravo na taj nacin organiziranih
pravnih odnosa.

Devedesetih godina trziSte u Hrvatskoj se liberalizira, javlja se veci broj
osiguratelja u utakmici za novim osiguranicima, a grade se i nove marine. Us-
poredo dolazi do naglog razvoja cartera jahti i brodica, a znatno se povectava
i broj jahti i brodica koje se koriste u privatne svrhe, rastu i njihove prosjetne
vrijednosti, a tehnologija njihove gradnje, strojeva, instrumenata i opreme sve
je profinjenija. Sve to dovodi do promjena u poimanju i ocjeni odgovornosti
marina, nacinu njihova rada i naglasene kompetitivnosti medu svim sudionici-
ma na trzistu. Opci uvjeti marina se prilagodavaju novim zahtjevima trzista, a
diversificira se i osigurateljna praksa, te se vise ne moze govoriti o standardizi-
ranim opcim uvjetima marina kao ni o ujednacenim opcim uvjetima osigura-
nja odgovornosti marina.

Sudska praksa u ovim predmetima koleba te se Cini da postoji visok stupanj
pravne nesigurnosti i nerazumijevanja gradanskopravne odgovornosti konce-
sionara marina, a posljedi¢no i opsega osiguranja te odgovornosti. U ovom
izlaganju na primjerima iz hrvatske sudske prakse razmatrat cemo najspornija
pravna pitanja koja se javljaju u predmetima iz osiguranja odgovornosti mari-
na, s naglaskom na mogucnost izravne tuzbe protiv osiguratelja odgovornosti,
identitet oSteCenika, odgovornost marine iz ugovora o vezu, sporne uzroke
najcescih oblika Steta te na sporne ugovorne klauzule o isklju¢enjima iz osi-
guranja.
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MARINA OPERATOR LIABILITY INSURANCE IN
CROATIAN JUDICIAL PRACTICE
(Invited lecture)

The roots of marina operator liability insurance practice in Croatia are tied
to the construction and development of the first marinas in the 1960s. The
intensive development of this type of insurance took place in the 1980s along
with the establishment of a chain of marinas operated by the Adriatic Club
Yugoslavia (ACY), nowadays the Adriatic Croatia International Club d.d. (ACI
d.d.) During this period, a mutual adjustment and standardisation of the general
terms and conditions of marina operators and insurers took place, thanks to the
joint efforts of professionals representing the stakeholders, i.e. the marinas and
insurers. Thus, the earliest judicial practice relating to marina operator liability
and insurance was a result of the establishment of these legal relationships.

In the late 1990s, with the liberalisation of the Croatian market, a number
of insurance companies emerged competing for new clients, and new mari-
nas were developed. At the same time, a sudden development of the yacht
chartering market took place. There was also a substantial rise in the numbers
of yachts and pleasure boats used for private purposes. Their average value
increased and the related technologies and materials became more sophisti-
cated. All this led to changes in the definition of marina operator liability, their
business models and to a high level of competitiveness amongst all stakehold-
ers on the nautical tourism market. Marina operator general terms and condi-
tions were adjusted to the new market requirements and insurance practice
diversified. There are no more standard marina operator general terms and
conditions or standard marina operator liability insurance clauses.

Judicial practice in this field varies. There seems to be a high level of legal
uncertainty and a lack of understanding of marina operator civil liability and
consequently the scope of the insurance of such liability. The presentation
deals with the most controversial legal issues arising in relation to marina op-
erator liability insurance in examples taken from Croatian case law. In particu-
lar, we focus on the issue of direct action against the insurer, the identity of the
insured party, liability arising from berthing contracts, controversies relating to
the most frequent causes of loss or damage, and the interpretation of the most
troublesome standard insurance exclusions.
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USPOREDBA HRVATSKOG | ENGLESKOG PRAVA
I PRAKSE OSIGURANJA ODGOVORNOSTI MARINE

S obzirom na razinu odgovornosti kojima je u redovitom poslovanju izlo-
Zena, svaka bi marina trebala imati policu osiguranja odgovornosti. lako ugo-
varanje osiguranja odgovornosti marine nije obvezno, broj i imovinska vrijed-
nost plovila u marini, kao i broj osoba koje borave na plovilima ili u ostalim
objektima u marini, dovoljni su razlozi ugovaranja osiguranja ove vrste. Pred-
met je osiguranja odgovornosti marine prema hrvatskom pravu i praksi osigu-
ranje odgovornosti iz djelatnosti marine, $to podrazumijeva njezinu ugovornu
i izvanugovornu odgovornost (prema korisnicima usluga koje pruza te prema
trecima). Englesko trziSte osiguranja odgovornosti marinama najcesce nudi
paket pokrica odgovornosti koji se kreira prema potrebama pojedinog osigu-
ranika — marine. Navedeni paketi, uz osiguranje odgovornosti iz djelatnosti
marine, ukljuCuju i osiguranje odgovornosti brodopopravljata (ship repairers
liability), osiguranje odgovornosti prema treCima i tzv. opce osiguranje odgo-
vornosti za poduzetnike (Commercial General Liability, CGL). U nekim sluca-
jevima paket pokrica osiguranja odgovornosti marine na londonskom trzistu
osiguranja ukljutuje i odgovornost marine prema zaposlenicima (employee
coverage).

S obzirom na navedeno, smatramo potrebnim opsirnije istraziti organizaci-
ju osiguranja odgovornosti marine prema uvjetima hrvatskog i engleskog pra-
va i prakse. Ujedno, izbor poredbenopravne analize osiguranja odgovornosti
marine na primjeru engleskog prava i prakse slijedi i zbog znataja londonskog
trziSta osiguranja u svijetu osiguranja opcenito, pa tako i u predmetu osigura-
nja odgovornosti marine. Stoga je cilj ovog rada razmotriti glavna obiljeZja osi-
guranja odgovornosti marine u kontekstu hrvatskog i engleskog prava i prakse.
U prikazu obiljeZja osiguranja ove vrste navode se pravni izvori reguliranja
osiguranja odgovornosti marine, analiziraju se standardni uvjeti osiguranja
odgovornosti marine nekih osiguratelja, navode se i najcesce odgovornosti
marine u praksi osiguranja odgovornosti te visina i opseg odgovornosti kod
takvih Steta, kao i osigurateljne metode procjene rizika odgovornosti marine,
tj. okolnosti koje se uzimaju u obzir za procjenu rizika osiguranja odgovor-
nosti marine. Naznacene teme usporeduju se na primjerima izabranih prava i
poslovne prakse.
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A COMPARISON OF CROATIAN AND ENGLISH LAW AND BUSINESS
PRACTICE RELATING TO MARINA OPERATOR LIABILITY INSURANCE

Given the level of liability to which marina operators are exposed in the
course of their business, each marina should have a liability insurance policy.
Marina operator liability insurance is not compulsory by law, but the number
and value of vessels in marinas, as well as the number of people on vessels or
on marina premises, pose significant liability risks, and reasons for arranging this
type of insurance exist. The subject matter of marina operator liability insurance
under Croatian law and in the business practice of Croatian insurers is the ma-
rina operator’s civil liability arising from or in relation to its business activities,
including contractual liability (towards the users of marina services) and non-
contractual or tort liability (third-party liability). The English marine insurance
market commonly offers a package of liability insurance coverage that is tailor-
made according to the needs of a particular client (the insured marina operator).
Along with insuring the marina operator against liability arising from its core
business of providing a safe berth for recreational vessels, the standard pack-
age usually includes cover for ship repairer’s liability, third-party liability and
so-called CGL liability (commercial general liability). In some cases, insurance
packages on the London insurance market also include employee coverage.

In view of the above, we find it important to further investigate the legal and
business set-up of marina operator liability insurance, focusing on the standard
terms and conditions of coverage under Croatian and English insurance law and
practice. At the same time, the choice of English law and insurance practice for
this comparative analysis stems from the global importance of the London insur-
ance market, particularly in the field of marine insurance and therefore also in
the specific case of marina operator liability insurance. The aim of this paper is to
discuss the main features of marina operator liability insurance in the context of
Croatian and English law and practice. The analysis discusses the relevant legal
framework regulating this type of insurance contract and focuses on the standard
terms and conditions of marina operator insurance used in practice. We look at
the most frequent types of claim under marina operator liability insurance and
the extent and scope of the liability covered. Finally, we take into consideration
the methods of risk assessment specific to this type of insurance and the circum-
stances that are taken into account when assessing the risks involved in marina
operator liability insurance.
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IZVANUGOVORNA ODGOVORNOST LUKE NAUTICKOG TURIZMA U
OKVIRU HRVATSKOG ZAKONODAVSTVA

U radu se pruza kratak prikaz rjesenja hrvatskog zakonodavstva glede utvr-
divanja izvanugovorne odgovornosti luke nautickog turizma. Pod odgovornoscu
luke nautickog turizma podrazumijevamo odgovornost fizicke ili pravne osobe
koja posluje i pruza turisticke i druge usluge u nautickom turizmu te upravlja
lukom nautickog turizma. Za razliku od ugovorne odgovornosti luke nautickog
turizma koja obuhvaca odgovornost prema korisnicima djelatnosti i usluga koje
luka pruza, izvanugovorna odgovornost obuhvaca odgovornost prema trecima i
to za Stete u sluCaju smrti, ozljede ili oStecenja zdravlja trecih osoba, za Stete na
njihovoj imovini te Stete zbog onectiscenja.

Hrvatski pravni okvir unutar kojeg se regulira djelatnost nautickog turizma ne
sadrzi posebna rjeSenja ili poseban rezim izvanugovorne odgovornosti luke nau-
tickog turizma, stoga se u radu razmatraju primjenjivi pomorskopravni propisi te
pravila opteg odstetnog prava. Odgovornost luke nautickog turizma prvenstveno
Ce se procjenjivati prema opcim pravilima iz Zakona o obveznim odnosima jer
se pomorskopravni propisi primjenjuju na pitanje izvanugovorne odgovornosti
vlasnika ili korisnika plovila. Posebno se analiziraju pravila odstetnog prava iz
Zakona o obveznim odnosima te se istice da Zakon propisuje subjektivhu odgo-
vornost kao pravilo, a objektivnu odgovornost kao izuzetak. Pravila o objektivnoj
odgovornosti  primjenjuju se na Stete od opasnih stvari ili djelatnosti ili kada je
to posebno propisano. Medutim, koje se stvari ili djelatnosti smatraju opasnima,
Zakon o obveznim odnosima nije definirao vet je to prepustio sudskoj praksi. To
znati da se u postupku utvrdivanja odgovornosti luke nautickog turizma, sve dok
sud ne izvrsi kvalifikaciju da li se neka stvar ili djelatnost u luci smatra opasnom,
ne zna da li Ce luka odgovarati na temelju subjektivne ili objektivne odgovorno-
sti. Pored toga, s obzirom na velik broj propisa kojima se ureduje obavljanje dje-
latnosti u nautickom turizmu, postupak utvrdivanja odgovornosti luke nautickog
turizma zahtijevat ce dobro poznavanje i detaljnu analizu niza pravila kojima se
reguliraju obveze i duZnosti luke nautickog turizma.

Sa ciljem postizanja vecteg stupnja pravne sigurnosti, kako za samu luku nau-
tickog turizma kao nositelja imovinskopravne odgovornosti, tako i za trece osobe
oStecenike, naglasava se potreba da se u zakonskom okviru kojim se ureduje dje-
latnost nautickog turizma jasnije reguliraju pravila izvanugovorne odgovornosti
luke nautickog turizma.
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MARINA OPERATORS’ NON-CONTRACTUAL LIABILITY
WITHIN THE CROATIAN LEGAL FRAMEWORK

This paper provides a brief overview of Croatian legislation on the determi-
nation of the non-contractual liability of nautical ports. The term “port liability”
refers to the liability of any physical or legal person that operates and provides
tourist and other services in nautical tourism, and manages a nautical port. As
opposed to the contractual liability of nautical ports, which includes liability
towards the users of services provided by the port, non-contractual liability in-
cludes third-party liability for damages in the event of the loss of life, personal
injury, health impairment, damage to property and damage from pollution.

The Croatian legal framework regulating the activity of nautical tourism does
not include particular solutions or regimes regarding the non-contractual liability
of nautical ports. Therefore, this paper considers the relevant maritime law regu-
lations and those of the general law of obligations that apply. Due to the fact that
maritime law regulations apply to the issue of the non-contractual liability of the
vessel owner or user, nautical port liability is primarily assessed in accordance
with the general rules of the Civil Obligations Act. The rules of tort law under the
Civil Obligations Act are analysed in particular, and it is pointed out that the Act
prescribes fault-based liability as a rule and strict liability as an exception. The
rules regarding strict liability apply to damage from dangerous goods or activities
or when specifically prescribed. However, the Civil Obligations Act does not
specify which goods or activities are considered dangerous, so it has been left to
judicial practice to determine this. This means that in the procedure of determin-
ing the liability of a nautical port, until the court determines whether a certain
thing or activity of the port qualifies as dangerous, it is not known whether the
port will be held responsible in accordance with fault-based or strict liability.
Furthermore, given the large amount of regulations that govern the performance
of nautical tourism activities, the procedure of determining the liability of nauti-
cal ports requires good knowledge and a detailed analysis of the series of rules
regulating the obligations and duties of nautical ports.

With the aim of achieving a greater degree of legal certainty, both for nauti-
cal ports, who have civil liability, and for all parties that may be affected by
their activities, it is emphasised that there is a need for a clearer regulation of
the non-contractual liability of nautical tourism ports within the legal framework
governing nautical tourism.
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PRAVNI ASPEKT SIGURNOSTI PLOVIDBE U HRVATSKIM MARINAMA

Nauticki turizam predstavlja vazan segment pomorske i turisticke djelatno-
sti u Republici Hrvatskoj. Taj dio turizma ima izrazenu pomorsku komponen-
tu. Turisticke usluge u nautickom turizmu pruzaju se, osobito, u marinama,
kao vrsti luka nautitkog turizma, te na plovnim objektima nautickog turizma.
S obzirom da marine predstavljaju pocetne i zavrsne tocke plovidbe plovnih
objekata nautickog turizma, u njima kontinuirano boravi velik broj takvih plo-
vila. Osiguranje standarda sigurnosti plovidbe u marinama, jamstvo je uspjes-
nog odvijanja djelatnosti nautickog turizma. Odgovornost za sigurnu plovidbu
u marini je na koncesionaru svake pojedine marine, Sto proizlazi iz njegova
pravnog statusa tijela koje upravlja lukom. Naime, koncesionar je obvezan,
sukladno Pomorskom zakoniku, Zakonu o pomorskom dobru i morskim lu-
kama te Pravilniku o uvjetima i natinu odrzavanja reda u lukama i na ostalim
dijelovima unutarnjih morskih voda i teritorijalnog mora Republike Hrvatske
donijeti pravilnik o redu u luci i uvjetima koristenja marinom. Tim pravilnikom
posebno se regulira nacin odvijanja prometa u marini, namjena pojedinog
dijela obale, postupak javljanja, nacini uplovljavanja, pristajanja, vezivanja,
premjestanja, sidrenja i isplovljavanja plovnih objekata te nacin kontrole nad
obavljanjem tih radnji. Postavlja se pitanje koja ovlastenja ima koncesionar
marine u slucaju krSenja odredbi toga pravilnika u segmentu sigurnosti plo-
vidbe osobito s obzirom na Cinjenicu da koncesionar marine nema zakonom
propisane javne ovlasti, ali u obavljanju svojih poslova vrsi odredene radnje
koje imaju elemente javnih ovlasti. U ovom radu analiziraju se obveze kon-
cesionara, kao i njegove mozebitne javne ovlasti, u poslovima osiguravanja
standarda sigurnosti plovidbe u marinama.
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LEGAL ASPECTS OF NAVIGATIONAL SAFETY IN CROATIAN MARINAS

Nautical tourism represents an important part of maritime and tourist activi-
ties in the Republic of Croatia. This sector of tourism has a distinctive maritime
component. In particular, nautical tourism services are provided in marinas
which are nautical tourism ports, and also on vessels used for nautical tourism.
As marinas represent the starting and ending points in the navigation of ves-
sels used in nautical tourism, there is a large number of such vessels staying in
marinas on a continuous basis. Ensuring navigation safety standards in marinas
guarantees the successful completion of nautical tourism activities. The con-
cessionaire of a marina as port operator is responsible for safe navigation in the
marina under the concessionaire’s legal status as port operator. Namely, in ac-
cordance with the Maritime Code, the Maritime Domain and Seaports Act and
the Ordinance on the Conditions and Mode of Maintaining Order in Ports and
Other Parts of the Inland Waters and Territorial Sea of the Republic of Croatia,
the concessionaire is obliged to issue internal regulations on maintaining order
in the port and also conditions of use of the marina. These regulations specifi-
cally govern the management of traffic in the marina, the purpose of particular
shore areas in the port, reporting procedures for entering and leaving the port,
mooring, berthing, anchoring and sailing within the port, as well as the meth-
ods of monitoring these procedures. The question arises as to what powers
marina concessionaires have in the event of the violation of port regulations
regarding the safety of navigation, especially given the fact that no public pow-
ers of the concessionaire are expressly prescribed by law, although certain
statutory duties they perform as port operators qualify as elements of public au-
thority. This paper analyses the obligations of concessionaires, as well as their
potential public powers in ensuring navigational safety standards in marinas.
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RAZVO] SIGURNOSNIH STANDARDA U MARINAMA

lako Republiku Hrvatsku mozemo smatrati sigurnom zemljom, potrebno
je kontinuirano ulagati u prevenciju kriminaliteta i razvoj visokih sigurnosnih
standarda. Osobito se to odnosi na turizam kao vitalnu gospodarsku granu. Pri
tome je vazno postiCi ravnotezu izmedu potrebe turista za sigurnoscu i njihove
Zelje za slobodom kretanja, bezbriznoscu i odmorom.

Kroz tu prizmu razmatrani su sigurnosni standardi u marinama kao vaznom
segmentu nautickog turizma. Obavljena je kvalitativna analiza sigurnosnih as-
pekata poslovanja na uzorku od 14 marina koje posluju u Republici Hrvatskoj.
U okviru analize razmatrani su sigurnosno relevantni dogadaji u marinama
koji obuhvataju sigurnost veza, sigurnost plovila i imovine na plovilima te
sigurnost plovidbe u marini. Takoder je razmatrana sigurnost imovine marine
i podkoncesionara. Analiza je obuhvatila i osobnu sigurnost korisnika marine,
zaposlenika, vanjske izvore ugroze, ali i potencijalne unutarnje izvore ugroze.

Rezultati analize ukazuju, izmedu ostalog, na potrebu snaZznijeg percipi-
ranja sigurnosti kao relevantnog poslovnog procesa i na potrebu integriranog
upravljanja sigurnoscu u marinama. U skladu s tim na kraju ¢lanka iznesene
su odredene preporuke sigurnosnih standarda koji bi se mogli implementirati
u marinama.

Takvi standardi ne bi ovog trenutka trebali biti na razini onih koji su kroz
zakonska rjesenja implementirani u odnosu na luke, ali podrazumijevaju na-
glaseniji pristup upravljanju sigurnoscu u marinama i na strateskoj i na ope-
rativnoj razini. Pretpostavke za takav pristup su kvalitetne sigurnosne analize
i sigurnosne procjene koje trebaju objektivno sagledati sve relevantne rizictne
timbenike. Osim toga, vazna su takoder implementirana tehnoloska sigurno-
sna rjesenja i adekvatno osposobljeni zaposlenici marina, ponajprije morna-
ri koji obavljaju svoje poslove neposredno na dokovima. Njihova spremnost
izravno utjecte na kvalitetnu prevenciju Stetnih dogadaja, ranu reakciju, ali i
ucinkovito postupanje u izvanrednim situacijama.
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THE DEVELOPMENT OF SECURITY STANDARDS IN MARINAS

Although we can consider the Republic of Croatia as a safe country, it is
necessary to continuously invest in crime prevention and the development
of high security standards. In particular, this concerns tourism, as it is a vital
economic sector. It is important to achieve a balance between tourists’ need
for security and their desire for freedom of movement, a relaxed environment
and rest.

Through this prism, security standards in marinas are considered as an im-
portant segment of nautical tourism. A qualitative analysis of security aspects
of business operations was carried out on a sample of 14 marinas operating in
the Republic of Croatia. As part of the analysis, events relevant to security in
marinas were considered. These events include the security of berths, vessels,
property on vessels, and navigation in the marina. The security of marina op-
erators’ and sub-concessionaires’ property was also considered. The analysis
further covers the personal security of marina users and employees, external
sources of threats, and also potential internal sources of threats.

The results of the analysis, among other things, point to the need for a
stronger perception of security as a relevant business process and the need
for integrated security management in marinas. At the end of the article, there
are certain security standard recommendations that could be implemented in
marinas.

At present, such standards should not be at the level of those implemented
through legal solutions for ports but should include a more pronounced ap-
proach to maritime security management at both the strategic and operation-
al levels. The assumptions underlying such an approach are quality security
analyses and security assessments, which should objectively consider all rel-
evant risk factors. The technological security solutions implemented are also
important, as are adequately trained marina staff, especially those who work
directly on the docks. Their readiness has a strong influence on the quality of
the prevention of harmful events, early reaction, and the effective processing
of emergency situations.
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